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MOND, Esq., Stock Exchange Building,
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CITATION.

UNITED STATES OF AMERICA,—ss.

To Perkins Oil Well Cementing Company, a cor-

poration, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

of San Francisco, in the State of California, on the

10th day of May, A. D. 1924, pursuant to an order

allowing appeal filed and entered on the 4th day

of April, 1924, in the Clerk's office of the District

Court of the United States, in and for the Southern

District of California, in that certain suit num-
bered G.-114—T. in Equity, wherein J. M. Owen
is defendant and you are plaintiff, to show cause,

if any there be, why the interlocutory order en-
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tered in said cause on the 17th day of March, 1924,

refusing to dissolve the preliminary injunction

theretofore issued in this cause in the said order

allowing appeal mentioned should not he corrected

and speedy justice should not he done to the par-

ties in that behalf.

WITNESS, the Honorable WILLIAM P.

JAMES, United States District Judge for the

Southern District of California, this 11th day of

April, A. D. 1924, and of the Independence of the

United States, the one hundred and forty-eighth.

WM. P. JAMES,
U. S. District Judge for the Southern District of

California.

Due service of the above citation and receipt of

a copy thereof is hereby admitted this 11th day of

April, 1924.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

[Endorsed]: In Equity—G.-114-T. In the

United States Circuit Court of Appeals for the

Ninth Circuit. Perkins Oil Well Cementing Co.

vs. J. M. Owen. Citation. Filed Apr. 14, 1924.

Chas. N. Williams, Clerk. By L. J. Cbrdes, Deputy

Clerk.
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In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

IN EQUITY—No. G.-114-T.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

Complainant,

vs.

J. M. OWEN,
Defendant.

BILL OF COMPLAINT.

Suit for Injunction and Accounting for Infmge-

ment of Letters Patent No. 1,011,484.

COMES NOW Perkins OH Well Cementing

Company, a corporation, organized and existing

imder the laws of the State of California, and hav-

ing its principal place of business in the city of

Los Angeles, State of California, and brings its

bill of complaint against J. M. Owen, an inhabitant

of the Southern District of California, and for

cause of action alleges:

I.

That the ground upon which this Court's juris-

diction depends is that this is a suit in equity aris-

ing under the patent laws of the United States. :

n. i

That the plaintiff, Perkins Oil Well Cementing

Company, is a corporation, organized and existing

imder and by virtue of the laws of the State of



4 /. M. Owen vs.

California, and has its principal place of business

in the city of Los Angeles, State of California.

III.

That defendant, J. M. Owens, is a citizen and

resident of Long Beach, Los Angeles, California,

and is there engaged in the oil-well cementing

business.

IV.

That heretofore, to wit, prior to October 27,

1909, Almond A. Perkins and Edward Double, then

of Los Angeles, California, were the original, first

and joint inventors of a new and useful invention,

to wit: METHOD OF CEMENTINO OIL
WELLS, not known or used by others before their

invention or discovery thereof, or patented [1*]

or described in any printed publication in the

United States of America, or in any foreign

country before their invention or discovery thereof

for more than two years prior to their application

for letters patent thereof in the United States of

America, or in public use or on sale in the United

States for more than two years prior to such ap^

plication for letters patent therefor, and not aban-

doned ; that thereupon, to wit, on October 27, 1909,

the said Almond A. Perkins and Edward Double

made joint application in writing in due form of

law to the Commissioner of Patents of the United

States of America for letters patent for said in-

vention, and complied in all respects with the con-

ditions and requisites of said law.

*Page-number appearing at foot of page of original certified Tran-

script of Record,
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V.

That by an instrument in writing, dated June

1, 1911, duly executed by the said Ahnond A. Per-

kins and Edward Double, the said Almond A. Per-

kins and Edward Double did sell, assign, transfer

and set over unto the Perkins Cementing Com-

pany, a corporation, then existing and organized

under the laws of the State of California, and

having its principal place of business' at Los An-

geles, California, its successors or assigns, the en-

tire and exclusive right, title and interest in and

to the aforesaid invention in the United States

and in and to any letters patent to be granted and

issued therefor, and did thereby authorize and re-

quest the Commissioner of Patents to issue any

letters patent upon the aforesaid application to

the said Perkins Cementing Company, a corpora-

tion, its' successors' or assigns.

VI.

That after due proceedings had and due examina-

tion made by the Commissioner of Patents upon
the aforesaid application as to the patentability of

said invention, on December 12, 1911, letters patent

of the United States of America No. 1,011,484,

signed, sealed and executed in due form of law,

and bearing date the day and year aforesaid, were

granted, issued and delivered by the Commissioner
of Patents of the United States of America to the

aforesaid Perkins Cementing Company, a corpora-

tion; that thereby there was granted and secured

to said Perkins Cementing Company, [2] a
corporation, its legal representatives and assigns,

for the full term of seventeen years from and after
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said December 12, 1911, the exclusive right and lib-

erty of making, using or vending to others to be

used, the said invention throughout the United

States of America and the territories thereof, all as

will more fully and at large appear in and by said

original letters patent, copy of which letters patent

are annexed hereto, and a duly certified copy of

which will be in court produced as may be re-

quired.

VII.

That on January 8, 1911, by due and proper

means, transferred and assigned in writing, plain-

tiff, Perkins Oil Well Cementing Company, a cor-

poration, acquired the entire and exclusive right,

title and interest in and to the said invention and

the said letters patent No. 1,011,484 thei''etofore

acquired and held as aforesaid by said Perkins

Cementing Company; that at all times since Janu-

ary 8, 1913, plaintiff, Perkins Oil Well Cementing

Company has been and now is the sole and exclu-

sive owner of said letters patent No. 1,011,484, and

all the rights and privileges conferred thereby.

VIII.

That upon the completion of the aforesaid in-

vention the said Almond A. Perkins and Edward
Double proceeded, by and through the said Per-

kins Cement Company and Perkins Oils Wells

Cementing Company, as aforesaid, to introduce the

said invention to the oil well industry, and pro-

ceeded to put the same into practical us'e ; that ever

since January 8, 1913, plaintiff, Perkins Oil Well
Cementing Company, has had invested and has

expended large sums of money, and has been to
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great effort in building up and conducting a

business of cementing oil wells by the method

patented in the said letters patent No. 1,011,484;

that the said method of cementing oil wells

patented in said letters patent No. 1,011,484 has

gone into extensive commercial use and has be-

come the standard method of cementing oil wells

throughout the fields of this country; that plaintiff,

Perkins Oil Well Cementing Company, for many
years has cemented approximately ninety-five [3]

per cent of all wells cemented in the State of Cali-

fornia; that plaintiff, Perkins Oil Well Cementing

Company has many hundreds of thousands of dol-

lars invested in equipment and operating stations

throughout the oil fields of California in the busi-

ness of cementing oil wells by said patented

method; that plaintiff, Perkins Oil Well Cement-

ing Company, is the owner of Perkins Oil Well

Cementing Company of Wyoming, a corporation,

and has by that company invested a large sum of

money in equipment and operating stations in the

oil fields of Wyoming; that said Perkins Oil Well
Cementing Company, of Wyoming, is now doing

practically all of the oil well cementing in the State

of Wyoming by means of said patented method;

that on December 20, 1922, an exclusive license in

writing was' granted under said letters patent No.

1,011,484 to Erie P. Halliburton, of Duncan, Okla-

homa, for the States of Oklahoma, Texas, Kansas,
Arkansas and Louisiana, and that said Erie P. Hal-
liburton has now over one hundred and fifty thou-

sand ($150,000.00) dollars invested in equipment
and operating stations for cementing oil wells by
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said patented method in said states; that the said

invention is of great benefit and utility; and the

public has generally acknowledged and acquiesced

in the exclusive rights of plaintiff in and to the

said invention and has generally acknowledged and

acquiesced in the validity of said letters patent No.

1,011,484.

IX.

That on or about December 1, 1921, plaintiff,

Perkins Oil Well Cementing Company, brought

its bill in equity in the District Court of the United

•States for the Southern District of California,

against Wilson B. Wigle, and in said suit com-

plained that the defendant had infringed and

threatened the further infringement of said letters

patent No. 1,011,484; that the said defendant filed

his answer to the said bill of complaint; that on or

about January 23, 1923, and by leave of Court,

plaintiff, Perkins Oil Well Cementing Company,

filed a supplemental bill in said suit, alleging that

Vasco B. Cottengim had associated himself as a

copartner with said Wilson B. Wigle and had con-

tinued and was threatening to continue said in-

fringement; that defendants filed their answer to

[4] said supplemental bill of complaint; that said

cause came on to be heard on the pleadings and
proof, and was argued before the Honorable Oscar

A. Trippet, Judge of the District 'Court, by counsel

for the respective parties, and briefs filed therein;

that on June 11, 1923, the Court entered a decree

for the plaintiff in said suit, adjudging said letters

patent No. 1,011,484 to be good and valid in law,

and that the said Almond A. Perkins and Edward
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Double were the original, first and joint inventors

of the method of cementing oil wells described and

claimed in said letters patent, and that plaintiff,

Perkins Oil Well Cementing Company, a corpora-

tion, is the lawful owner of said letters patent, and

that defendants had infringed upon said letters

patent and particularly claim 2 thereof,

"by employing a method of cementing oil

wells, which includes forcing down the regular

well casing by means of fluid pressure the

cement to be used to fill th.e space behind the

lower end of the well casing, the pressure fluid

being separated from said cement by a barrier

(such as Plaintiff's Exliibit 13), forcing said

cement up outside the casing, and holding the

cement in position under the fluid pressure

until the cement hardens; that the employment

on top of the aforesaid barrier of the additional

cement used by defendants does not avoid

infringement; that mud fluid is the equivalent

of water for the pressure fluid and tlie use

thereof does not avoid infringement; and that

the aforesaid method employed by defendants

is substantially the method claimed by claim

2 of said Letters Patent and is within the

scope thereof,"

and ordering and adjudging that a writ of injunc-

tion issue out of and under the seal of said court

directed to tlie said defendants and enjoining and
restraining them from further infringement upon
claim 2 of said letters patent, and ordering an ac-

counting of profits and damages by reason of such

infringement; that defendant in this case, J. M.
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Owen, appeared as a witness far defendants at

the trial of said case and testified that he had em-

ployed the method of cementing oil wells adjudged

in said case to be an infringement and that he pur-

chased the plugs employed by him from the defend-

ant in that case, Wilson B. Wigle.

X.

That on or about January 12, 1923, Erie P. Hal-

liburton, as exclusive licensee in that territory

under said letters patent No. 1,011,484, brought

his bill in equity in the District Court [5] of

the United States for the Western District of

Oklahoma against Dan Burruss and Hugh West

No. 574—Equity, and in said suit complained that

the defendants had infringed and threatened the

further infringement of said letters patent No.

1,011,484, and did thereupon move the Court for

an immediate injunction therein; that upon the

filing of said bill of complaint, the Court entered

a restraining order in said case enjoining defend-

ants from further infringement of said letters pat-

ent No. 1,011,484; that a further hearing on said

restraining order was had by the Court in said

case on January 17, 1923, at which time defendants

were represented by counsel; and said Court on

January 17, 1923, entered an order continuing said

injunction in eifect and said injunction has at all

times since been and now is in effect ; that said case

now stands submitted for final decision.

XI.

That since on or about January 1, 1923, the de-

fendant, J. M. Owen, has been engaged in the

Southern District of Oalifornia in the cementing
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of oil wells by means of the method patented in

the aforesaid letters patent No. 1,011,484, and in

infringement thereof; that the infringement by

defendant of said method has been without the

consent of plaintiff, Perkins Oil Well Cementing

Company, and contrary to the protest of plaintiff;

that at all the times since defendant, J. M. Owen,

entered upon said business he has had actual and

full knowledge of the grant of s'aid letters patent

No. 1,011,484 and of the ownership thereof by

plaintiff; that the infringement by defendant, J. M.

Owen, has included the employment by him of the

exact method adjudged by the Court to be an in-

fringement of said letters patent No. 1,011,484 in

the aforesaid suit of Perkins Oil Well Cementing

Company vs. Wilson B. Wigle and Yiasco B. Cot-

tengim; that said infringement has been deliber-

ate and intentional and has been proceeded with

by defendant, J. M. Owen, after full written notice

to him of the decision in said suit of Perkins Oil

Well Cementing Company vs. Wilson B. Wigle;

that defendant, J. M. Owen, is now continuing such

infringement and intends to continue the s^ame

unless restrained. [6]

XII.

That defendants' infringement complained of

herein is being carried on in direct competition

with plaintiff's and in the same field and territory

in which plaintiff has a large investment in equip-

ment for cementing oil wells by the method pat-

ented in said letters patent No. 1,011,484; that said

infringement is causing great and irreparable dam-

age to plaintiff; that plaintiff is not advised as to
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the exact number of wells that have been cemented

by defendant in infringment of said letters patent

No. 1,011,484.

WHEREFORE, plaintiff prays:

1. That an immediate injunction issue out of

and under the seal of this Court enjoining and

restraining, pending this suit, the defendant, his

agents, attorneys, servants, employees and asso-

ciates, and each and every of them, from directly

or indirectly infringing upon the aforesaid letters

patent No. 1,011,484 in any manner whatsoever;

and that said injunction be made permanent upon

final decree in this case.

2. That defendant be ordered to account to and

pay over to plaintiff all the profits and advantages

realized by defendant from said infringement and

all the damages sustained by plaintiff by reason

of said infringement, and that said damages be

trebled because of the wilful and intentional in-

fringement of defendant.

3. That plaintiff have judgment for its costs in

this case and for such other, further or different

relief as to this Court may seem proper and be in

accord with equity and good conscience.

PERKINS OIL WELL CEMENTINO
COMPANY,

By A. A. PERKINS,
President,

Plaintiff.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Solicitors for Plaintiff. [7]
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State of California,

County of Los Angeles,—ss.

Almond A. Perkins, being first duly sworn de-

poses and says : That he is the president of plaintiff

Perkins Oil Well Cementing Company above

named; that he has read the foregoing bill of

complaint and knows the same to be true as of

Ms own knowledge except as to matters stated

therein upon information and belief and as to said

matters he verily believes the same to be true.

A. A. PERKINS.

Subscribed and sworn to before me this 29th

day of June, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Bill

of Complaint. Filed Jun. 29, 1923. Chas. N. WiU-
iams, Clerk. By R. S. Zimmerman, Deputy Clerk.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [8]

(Title of Court and Cause.) \

ORDER TO SHOW CAUSE.
To J. M. Owen, Defendant Above Named

:

Upon the bill of complaint herein, and upon the
motion of Leonard S. Lyon, solicitor for plaintiff,

—
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IT IS HEREBY ORDERED tliat you, the

above-named defendant, show cause before me, or

one of the Judges of this court, at the courtroom

of this court in the Federal Building, in the city

of Los Angeles, California, on the 9th day of July,

1923, at 10 o'clock A. M. of said day, why a pre-

liminary injunction should not be issued against

you herein, as prayed for in plaintiff's bill of com-

plaint.

IT IS FURTHER ORDERED that a copy of

this order to show cause and a copy of plaintiff's

bill of complaint be served upon defendant on or

hefore the 2d day of July, 1923.

Dated at Los Angeles, California, June 29th,

1923.

OSCAR A. TRIPPET,
United States District Judge.

[Endorsed] : (Title of Court and Cause.)

Order to Show Cause. Filed Jun. '29, 1923. Chas.

N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. Eq.

O. Bk. [9]
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(Title of Court and Cause.)

NOTICE OF EVIDENCE TO BE RELIED
UPON AS A SHOWING OF CAUSE
WHY A PRELIMINARY INJUNCTION
SHOULD NOT BE ISSUED AS PRAYED
IN THE COMPLAINT.

To Frederick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Solicitors and of Counsel for the

Above-named Plaintiff, and to Said Plaintiff,

Perkins Oil Well Cementing Company:

In order that plaintiff may under stipulation

and order of Court answer defendant's showing,

you and each of you will please take notice that as

defendant's showing of cause why a preliminary

injunction should not be issued in this cause as

prayed in the bill of complaint, which order to

show cause was entered by said Court on June 29,

1923, and the time for which was by stipulation

and order entered thereon extending to July 16,

1923, at 10 o'clock A. M., defendant-respondent

will rely upon and offer in evidence and will ask

the Court to take judicial notice of the following

papers and exhibits offered in evidence on the

trial of the cause entitled in this court F.-70-

Equity, Perkins Oil Well Cementing Company, a

Corporation vs. William B. Wigle and Vasco B.

Cottengim, Defendants

:

Defendants' Exhibit ''B," file-wrapper and con-

tents of Perkins and Double patent in suit;

Defendants' Exhibit"B," file-wrapper and con-

tents Wigle patent;
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Plaintiff's Exhibit (not numbered) Bulletin 163,

''Method of Shutting Off Water in Oil and

Gas Wells," by F. B. Tou^; [10]

and also will rely upon the following papers

served and filed in this cause: Defendant's verified

"^answer and the affidavits of A. R. Johnson, W. J.

Wellman, J. M. Owen, H. O. Bales, and H. H. Bra-

zeel.

WESTALL and WALLACE,
ERNEST L. WALLACE,
JOSEPH F. WESTALL,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [11]

(Title of Court and Cause.)

AFFIDAVIT OF A. R. JOHNSON IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

A. R. Johnson, being first duly sworn, deposes

and says: I reside at 4327 Livingston Drive, Long

Beach, and am Oeneral Superintendent and Vice-

president of the Federal Drilling Company, which

company is engaged in the business of rotary oil

well drilling. I am quite familiar with the pro-

cesses employed in oil well cementing and particu-

larly that being used by the above-named defendant

J. M. Owen. iSaid Owen uses but one plug. This

plug is equipped with spring actuated dogs which

permit the plug to move downwardly through the
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casing but prevent it from rising in the casing.

Cement is placed on top of tlie plug upon its in-

sertion in the casing so that the plug is embedded

in the cement.

The dogs on the plug are of great value and ad-

vantage in holding any cement which may have

been pumped outside of the casing in position at all

times both before the operation is completed (which

is sometimes desirable in case of mechanical

troubles, hose breakage, or pump breaking down
or connection leaks) as well as after the cement

is placed in proper position outside of the casing.

It is of particular value in holding the cement in

position during the hardening in that it permits

the tight head to be removed and the pipe landed

which saves the delay of from forty-eight to sixty

hours. This delay has never [12] been over-

come by other methods.

A. R. JOHNSON.

Subscribed and sworn to before me this 14th

day of July, 1923.

[Seal] THEODORE O. DAVIS,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Nov. 28, 1926. [13]
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(Title of Court and Cause.)

AFFIDAVIT OF W. J. WELLMAN IN OPPO-
SITION TO PRELIMINARY INJUNC-
TION.

State of California,

County of Los Angeles,—ss.

W. J. Wellman, being first duly sworn, deposes

and says: I reside at 644 North Normandie Ave.,

Los Angeles, Cal., and am Superintendent of tlie

C. 'C. Julian Company, oil producers, with offices

at 321-324 Loew's State Building, Los Angeles,

California.

I have been very familiar vdth various methods

used in cementing oil wells for the past fifteen

years, and am likewise familiar with and luider-

stand the process being employed by the Owen
Oil Well Cementing Company and the above-named

J. M. Owen. Said defendant uses but one plug

in cementing oil wells. This plug is distinguished

from plugs heretofore used in oil well cementing

among other things by being equipped with spring

actuated dogs which permit it to move downwardly

through the casing during the operation of cement-

ing, but prevent from rising in the casing, the

least tendency of the plug to move upward, being

resisted by the biting of the dogs into the casing.

This feature which allows the plug to move down-

wardly, but preventing it from moving upwardly

in the casing is a most valuable contribution to

the art of oil well cementing.
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It not unfrequently happens that mechanical

troubles or breakage of the pumping apparatus or

connections occur during the process of pumping

the cement into place. Under old [14] processes

with which I am familiar, the discontinuance of

pumping operations before the job was completed

by reason of soich difficulties would permit the ce-

ment which has been placed in position outside of

the casing to flow back into the casing. This is

entirely prevented by the Owen plug, which, ir-

respective of the pump, holds this back pressure at

all times. After the plug has reached its proper

position near the bottom of the well, that is to say,

after the cement is placed in the position to ce-

ment the well, a period of time for setting is re-

quired during which the cement must be held in

the position in which it has been placed. Under
old methods, it was necessary to hold the pressure

by means of a tight head, that is to say, maintain

a column of water under pressure in the casing

above any plug that might be used. This necessi-

tated loss of much time all of which is' avoided by
the use of the packer plug of the defendant Owen
in this case, which by reason of the spring actu-

ated dogs which I have referred to holds the cement

in place and prevents it from going back into the

casing. The operator may then proceed with burn-

ing off of his pipe and preparation for further

drilling operations, relying entirely upon the Owen
plug instead of keeping on the tight head and main-
taining the pressure to hold the cement in position

during hardening. Even where quick hardening
compounds are used, under old processes in which



20 J. M. Owen vs.

plugs not equipped with the spring actuated dogs

of the Owen plug are employed at least twenty-

four hours must he allowed for setting of the ce-

ment, and during all of this time the tight head can-

not be removed but must be kept in place to maintain

the water pressure. During all this time the oper-

ator is delayed in preparing for his future opera-

tions. [15]

For the reasons I have given above as well as

others, I consider the Owen plug a very deserving

and mueh needed invention.

W. J. WELLMAN.

Subscribed and sworn to before me this 13th day

of July, 1923.

[Seal] WARREN H. KERN,
Notary Public in and for the County of Los An-

geles, State of California. [16]

(Title of Court and Causie.)

AFFIDAVIT OF J. M. OWEN IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Owen, the above-named defendant, being

first duly sworn deposes and says, that in the use

of the process of cementing wells employed by him
and more fully described in his verified answer
in the above-entitled cause (which accompanies
this affidavit as part of his showing of cause under
the order of this court, why a preliminary in-

jimction should not be issued against him as prayed
in the bill of complaint),

—
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He has never used more tiian one plug, and has

always put a considerable amount of cement on

top of such plug; so that the plug at all times dur-

ing the process of being placed in position near the

bottom of the well to perform its principal function

of holding the cement back of the casing while set-

ting, is entirely embedded in the cement and is not

used as a barrier to separate, and does not separate

any water from any cement nor any other fluid from

the cement to any degree whatsoever. While this

plug has an important function of indicating when

the cement is in proper position behind the casing,

which it does by stopping or slowing the action of

the pump when the plug meets an obstruction at

or near the bottom of the casing; it also, by rea-

son of the dogs with which it is equipped performs

a far more important function of preventing the

plug from rising in the casing at any time either

during the process of placing the cement in position

or holding it in such position for setting. [17]

It is not necessary nor even desirable to separate the

water from the cement either during the process

of pumping the cement in place or afterwards dur-

ing the setting of the cement.

In the process employed by me using the

one plug as I have described, the cement
is pumped directly in on the column of water

without any means whatever to separate the

>vater from the cement. It will be understood that

the well both inside and outside of the casing is

full of water at the beginning of the cementing
operation, and the cement, as I have just stated,

is pumped in directly upon the water which fills the
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well and is forced downwardly pushing tiie water

before it. When a sufficient amount of cement to

cement the well is thus pumped into the casing

on top of the water column, the plug, described

more fiilly in my answer, is placed on top of the

cement, then more cement is placed on top of the

plug and then the plug with the cement above and

below it is forced downwardly into the casing.

The plug separates only the cement above it from

the cement below it. The plug is not a barrier in

any sense of the word to separate any water from

the cement.

My experience in very many oil well cementing

jobs has been that the omission of a barrier or

separator to separate water from cement does not

jeopardize or impair in any degree whatever the

success of the operation as the water does not mix

with the cement as assumed by the Perkins patent in

suit.

When the plug reaches its proper position at or

near the bottom of the casing as more fully de-

scribed in my answer and particularly in the Ins-

keep patent specifications and drawings therein

set forth, it indicates by the stopping or slowing

of the pump that the proper position is reached

whereupon further attempts to pump are discon-

tinued, the tight head removed, the [18] usual

procedure of burning off the pipe below the rotary

tables is performed and the operator proceeds with

the work preparatory for his further drilling

operations, my plug being relied upon entirely to

hold the cement in position, while in the method
of the Perkins and Double patent in suit it is ne-
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cessary to proceed with the last step of the Perkins

and Double process, namely (claim 2) that of

"holding the cement in position under water pres-

sure until the cement hardens" or as described in

claim 3 of the patent in suit, namely, "holding the

cement in position until it hardens by means of

water pressure above it."

There are in common use certain compounds for

quickly hardening cement, and my information is

that plaintiff in this case uses such compound, but

notwithstanding the use of such accelerator, in the

use of the process of the patent in suit the cement

must be held in position under water pressure for

at least twenty-four hours. Of course, during

these twenty-four hours work must be delayed, the

tight head cannot be removed, the pipe cannot be

burned off, nor can the operator proceed with any

of the work necessary for preparation for further

drilling operations. This time (at least twenty-

four hours and frequently longer) is entirely

wasted.

Still another advantage of the use of the plug in

my process equipped with the spring actuated dogs

is that in case pumping is for any reason discon-

tinued before the cement is pumped up outside of

the casing, the cement cannot go back into the cas-

ing, being prevented by the action of the dogs,

which only allow the plug to pass downwardly
and prevent its upward movement.

In the case of the Perkins and Double process

of the patent in suit, air is permitted to get into

the casing upon the insertion of the plug, as the

cement, being heavier than the [19] water con-
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tinues to move downwardly, and when water is

again pumped on top of the plug there is a cer-

tain amount of air within the casing which being

compressible may permit a dangerous amount of

upward movement of the cement from behind the

casing. This impairs the operation in that it per-

mits part of the cement which has been pumped up

outside of the casing to flow back into the well. In

the case of any method, after the plug is inserted

into the casing it cannot be moved upward and any

discontinuation whatever of the pumping process

does not threaten or impair the result to any degree

whatever.

To summarize: In my process as described and

as practiced by me, I omit entirely the steps de-

scribed in the Perkins and Double claims as "hold-

ing the cement in place imder water pressure until

the cement hardens," and the holding of the ce-

ment is by the utilization of the different principle

and by the employment of different means.

I have used the method referred to herein and
described in my answer in the cementing of very

many wells and have never experienced a failure

with it. It is most highly successful.

J. M. OWEN.

Subscribed and sworn to before me thi® 13 day of

July, 1923.

[Seal] BERTHA R. ELDRIDOE,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires June 10. 1926. [20]
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(Title of Court and Cause.

)

AFFIDAVIT OF H. O. BALES IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

H. O. Bales, being first duly sworn, deposes and

says that he resides at 1923 Chestnut Street, Long

Beach, California, and is engaged in the business of

oil well cementing ; that he is thoroughly familiar

with and understands fully the process of cementing

oil wells, and has read and is familiar with and fully

understands the description and drawings of letters

patent No. 1,011,484, granted to Almond A. Per-

kins and Edward Double, and is likewise familiar

with and thoroughly understands the description

and drawings and mode of operation illustrated

and described in letters patent No. 1,443,474,

granted to M. E. Inskeep, January 30, 1923, for

Packer Plug.

Affiant further states that he has observed care-

fully on numerous occasions the apparatus and
method of cementing oil wells used by defendant,

J. M. Owen, and understands such process fully

and the purpose and function of the different parts

of the apparatus employed therein, and the mode
of operation thereof; that said defendant Owen
uses only one plug, and such plug is equipped with

spring actuated dogs similar in construction and
mode of operation to the dogs 24 of said Inskeep
patent No. 1,443,474; that wlien the packer plug
(substantially as described in said Inskeep patent)
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as used by defendant Owen is placed in the casing

into which it is intended to be used, i. e., its proper

size of casing, such dogs are normally held in con-

tact with the walls of the casing by the springs.

And their construction and mode of operation is

such that they do not impede the downward

progress of the plug through the casing, [21]

but do prevent the plug from rising througOi the

casing. In other words, when the plug used by

defendant Owen reaches the position in the bottom

of the casing at which it is designed and intended

to stop, the dogs upon any upward tendency of the

plug bite into the casing and thereby prevent the

plug from ascending. This feature renders un-

necessary the use of the last step of the process

described in claims 2 and 3 of said Perkins and

Double patent No. 1,011,484, namely, "holding the

cement in position under water pressure until the

cement hardens." To my knowledge defendant

does not use such step, that is to say, the tight head

described in said Perkins and Double patent is re-

moved after the plug reaches the desired position

in the bottom of the casing and no water pressure

whatever is used to hold the cement in position.

This, to my knowledge is a great advantage in ce-

menting wells, in that it avoids the long delay

caused by holding a water pressure on the cement,

the plug being, prevented from rising through the

casing by the action of the dogs.

To my knowledge, defendant J. M. Owen does not

use the combination of steps specified in claims 1

^nd 3 of said Perkins and Double Patent No. 1,-

011,484, among other things because he uses only
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one plug; and he does not use the comhination of

steps described in claim 2 of said patent because,

among other things, he does not use the last step

of the claim, namely, he does not hold the cement

**in position under water pressure until the cement

hardens," in fact using no water pressure what-

ever or anything which by any chance might be

deemed an equivalent of holding the water pressure

On the cement.

Defendant J. M. Owen does not use the plug as a

barrier to separate the water from the cement. It

is used merely to indicate when the cement is in

proper position and to hold the cement back of the

casing until it hardens.

It is of no advantage whatever in oil well ce-

menting to separate the water from the cement by
barriers, as if no [22] barriers whatever are

used there is no appreciable dilution of the cement

by water, that is, no such dilution as will in any
respect impair or jeopardize the job of cementing.

H. O. BALES.

Subscribed and sworn to before me this 6 day of

July, 1923.

[Seal] BERTHA R. BLDRIDOE,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires June 10, 1926. [23]
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(Title of Court and Cause.)

AFFIDAVIT OF H. H. BRAZEEL IN OPPOSI-
TO PEELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes and

says: I reside at Long Beach, County of Los

Angeles, State of California, and am employed as

a truck driver for the Owen Oil Well Cementing

Company. I am familiar with the method of cem-

enting wells practiced by J. M. Owen, defendant in

the above-entitled cause, having been present and

observed and having taken part in many of such

cementing jobs as part of the duties of my employ-

ment.

Said defendant Owen uses only one plug and that

plug is provided with dogs which are held in con-

tact with the casing by the action of springs. These

dogs allow the plug to pass downwardly through

the casing but prevent any upward tendency of the

plug by biting into the casing upon the least up-

ward movement.

In such process as practiced by the defendant

Owen, cement is always placed on top of the plug,

so that the plug is not used to separate any water

from any cement, being embedded in cement, but is

used merely to indicate when the cement is in proper

position behind the casing (which it does by stop-

ping or slowing the action of the pump) ; also to

prevent the cement from flowing back into the cas-
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ing if the pumping operation for any reason sliould

discontinue before all the cement is pumped into

proper position outside of the casing; and also,

finally, to hold the cement in position outside of the

casing to allow it to harden. [24]

After the plug is in proper position near the

bottom of the well, being held in such position and

preventing from rising upwardly by the action of

the spring actuated dogs with which the plug is

equipped, the tight head is removed, and the plug

alone is utilized to hold the cement in place during

hardening.

It is not necessary in the process that I have re-

ferred to to hold the cement in position by the use

of the tight head and water pressure, as the plug

which I have described by means of the dogs suffi-

ciently holds the cement in place.

H. H. BRAZEEL.

Subscribed and sworn to before me this 13th day

of July, 1923.

[Seal] BEE^THA R. ELDRIDGE,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires June 10, 1926. [25]

[Endorsed] -.(Title of Court and Cause.) Notice

of Evidence and Affidavits To Show Why a Prelim-

inary Injunction Should not be Issued. Filed

July 16, 1923'. Chas. N. Williams, Clerk. By L. J.

Oordes. Received copy of the within notice and

affidavits this 16th day of July, 1923. Leonard S.

Lyon, Attorney for Complainant. Westall and
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Wallace, Patent Lawyers, Suite 611 California

Bank Bldg., 629 So. Spring Street, Los Angeles,

Calif., Attorneys for Defendant. [26]

(Title of Court and Cause.)

ANSWER TO BILL OF COMPLAINT.

The above-named defendant, J. M. Owen, for

answer unto the bill of complaint herein, alleges

that he is without knowledge as to whether or not

plaintiff, Perkins Oil Well Cementing Company, is

a corporation, or whether or not it is organized and

existing imder the laws of the State of California, or

at all, or whether or not it has its principal place

of business in the City of Los Angeles, State of

California, and therefore denies each and every

of the allegations of the introductory paragraph of

said bill of complaint.

I.

Denies that the court's jurisdiction depends or

can be sustained on the ground that this is a suit in

equity under the patent laws of the United States,

but asserts, on the contrary, that there, is no equity

to support the assumption of jurisdiction by this

court, as the facts hereinafter set forth will make

clear.

IL
Alleges that as to whether or not the plaintiff, Per-

kins Oil Well Cementing Company, as a corporation,

organized and existing under and by virtue of the

laws of the State of California, or of any other

State, or at all, and as to whether said plaintiff has
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its principal place of business in the City of Los

Angeles, State of California, this defendant is with-

out knowledge.

III.

Admits that this defendant is a citizen and resi-

dent of Long Beach, Los Angeles County, Cali-

fornia, and is there engaged in the oil well cement-

ing business.

IV.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph IV of the bill of complaint, and

upon such ground specifically denies that hereto-

fore, to wit, prior to October 27, 1909, or at any

other time. Almond A. Perkins and Edward Double

were the [27] original, first, and joint, or any

inventors of any new and useful invention, to wit:

Method of Cementing Oil Wells, and likewise denies

that any such pretended invention was not known

or used by others before their alleged invention or

discovery thereof: and denies that the same was

not patented or described in any printed publica-

tion in the United States of America or in any

foreign countries before their pretended invention

or discovery thereof, or for more than two years

prior to their alleged application for letters patent

thereof in the United States of America or in public

use or on sale in the United States for more than two

years prior to such alleged application for letters

patent therefor; and denies that the same was not

abandoned but alleges, on the contrary, that the

alleged pretended invention was abandoned; and
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likewise denies that said Almond A. Perkins and

Edward Double or either of them made joint, or

any application in writing in due form of law or

otherwise to the Commissioner of Patents of the

United States of America for letters patent for

said alleged invention ; and denies that said Perkins

and Double complied in any respects with the con-

ditions and requisites of said law.

V.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations con-

tained or set forth in paragraph V of said bill of

complaint and upon this ground specifically denies

that by an instrument in writing, dated June 1, 1911,

or at any other time duly or at all executed by the

said Almond A. Perkins and Edward Double, the

said Almond A. Perkins and Edward Double or

either of them did sell, assign, transfer and set over

unto the Perkins Cementing Company, a corpora-

tion, then organized and es^ting under the laws of

the State of California (and denies that the alleged

Perkins Cementing Company was a corporation

then or at any other time, organized and existing

under the laws of the State of California or at all;

and denies that said alleged corporation had its

principal place of business at Los Angeles, Cali-

fornia), its successors, or [28] assigns, the entire

and exclusive right, title, and interest or any rights,

title, or interest whatsoever in and to the aforesaid

pretended invention in the United States and in

and to any letters patent to be granted and issued

therefor; and denies that they did thereby or at all
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authorize and request the Commissioner of Patents

to issue any letters patent upon the aforesaid appli-

cation to the said pretended Perkins Cementing

Company, a corporation, its successors or assigns.

VI.

Alleges that this defendant is without knowledge

concerning the truth of any of the matters and

things set forth and alleged in paragraph VI of the

hill of complaint herein, and upon said ground

specifically denies that after due or any proceedings

had and due or any examination made by the Com-

missioner of Patents upon any pretended appli-

cation as to the patentability of said alleged inven-

tion, on December 12, 1911, or at any other time,

letters patent of the United States of America, No.

1,011,484, were signed, sealed, and executed in due

or any form of law; and denies that the same bore

date the day and year aforesaid; and denies that

the same were granted, issued, and delivered by the

Commissioner of Patents of the United States of

America to the aforesaid Perkins Cementing Com-
pany, alleged to be a corporation; likewise, upon the

same ground, denies that thereby or at all there was

granted and secured to the said Perkins Cementing

Company, a corporation, its legal representatives

and assigns, for the full term of seventeen years

from and after said December 12, 1911, or at all,

the exclusive or any other right and liberty of mak-
ing, using, or vending to others to be used, the said

invention throughout the United States of America

and the territories thereof, and demands strict proof

of each and all of the allegations of said paragraph
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VI of said complaint and the production of said

original letters patent.

VII.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph [29] VII of said bill of com-

plaint, and upon this ground specifically denies that

on January 8, 1911, or at any other time, by due

and proper mesne transfer and assignment in writ-

ing or at all, plaintiff acquired the entire and ex-

clusive or any right, title, and interest in and to the

said pretended invention and the said letters patent

No. 1,011,484, theretofore alleged to have been ac-

quired and held as aforesaid by the said Perkins

Cementing Company ; and likewise denies that all or

any time or times before or since January 8, 1923,

plaintiff has been or now is the sole and exclusive

owner of said alleged letters patent No. 1,011,484,

and of all or any rights and privileges alleged to be

conferred thereby.

VIII.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations in

paragraph VIII of the bill of complaint filed herein,

and upon such ground specifically denies that upon

the completion of the jpretended invention described

therein, the said Almond A. Perkins or Edward
Double, or either of them, proceeded, by and through

the pretended Perkins Cementing Company and

alleged Perkins Oil Well Cementing Company, or

either of them, or at all, to introduce the said

alleged invention to the oil well industry; and denies
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that they or either of them proceeded to put the

same into practical use; and likewise denies that

since January 8, 19T3, or at any other time, plain-

tiff, Perkins Oil Well Cementing Company, has

invested and has expended large or any sums of

money and has been to great effort in building up

and conducting a business of cementing oil wells by

the method patented in the said alleged letters

patent No. 1,011,484; and denies that the pretended

method of cementing oil wells said to be patented in

said pretended letters patent No. 1,011,484, has gone

into extended or any commercial use and has become

the standard method of cementing wells throughout

the fields of this country; and likewise denies that

plaintiff, [30] Perkins Oil Well Cementing Com-

pany, for many years, or at all, has cementd approx-

imately ninety-five per cent, or any other per cent

of all or any wells cemented in the State of Cali-

fornia, and denies that plaintiff, Perkins Oil Well

Cementing Company, has many hundreds of

thousands of dollars or any other sum of money
whatsoever invested in equipment and operating

stations throughout the oil fields of California in

the business of cementing oil wells by said alleged

patented method; and denies that plaintiff, Per-

kins Oil Well Cementing Company is the owner of

Perkins Oil Well Cementing Company of Wyoming,
and for want of knowledge denies that said last

mentioned company is a corporation, and upon the

same ground denies that plaintiff has by such com-

pany or at all invested a large or any sum of

money in equipment and operating stations in the
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oil fields of Wyoming ; and likewise denies that said

alleged Perkins Oil Well Cementing Company of

Wyoming is now doing practically all or any sub-

stantial amount of the oil well cementing in the

State of Wyoming by means of said pretended pat-

ented method ; and likewise on the same ground and

for want of such knowledge denies that on Decem-

ber 20, 1922, or on any other date, an exclu-

sive or any license in writing or otherwise was

granted under said pretended letters patent No.

1,011,484, to Earle P. Halliburton, of Duncan, Okla-

' homa, or of any other place for the states of Okla-

homa, Texas, Kansas, Arkansas, and Louisiana, or

for any other territory, and for want of such infor-

mation, also denies that the said Erie P. Halli-

burton has now more than one hundred and fifty

thousand dollars or any other large or substantial

sum of money invested in equipment and operating

stations for cementing oil wells by said alleged pat-

ented method in said states; and denies that said

pretended invention is of great or any benefit and

utility; and alleges, specifically, on the contrary,

that the same is without any advantage or utility

whatsoever, and asserts that said process of said

pretended letters patent is based upon a fallacy

of supposing that there is an advantage of separat-

ing [31] the water from the cement, and alleges,

on the contrary that there is no advantage or utility

whatsoever in so doing; and denies that the public

has generally or at all acknowledged and acquiesed

in the pretended alleged exclusive or other rights

of plaintiff in and to said pretended invention ; and



Perkins Oil Well Cementing Company. 3!7

likewise denies that said public has generally or at

all acknowledged or acquiesced in the validity of the

said alleged letters patent No. 1,011.484, and asserts

on the contrary that there has been no acquiescence

in the validity whatsoever in the pretended letters

patent, or the scope thereof, as decreed by this court

in the decision in the lase of Perkins Oil Well

Cementing Company against Wigle and Cottengim

hereinafter mentioned.

•IX.

Denies that this defendant upon his appearance

as a witness in the case in this court referred to in

paragraph IX of said bill of complaint testified that

he had employed the method of cementing oil wells

charged in said cause to be an infringement, but

admits that he did testify that he purchased plugs

from defendant in that case, Wilson B. Wigle; and

alleges that this defendant is and has been cementing

oil wells by use of certain apparatus and process

more fully set forth in succeeding paragraphs of this

answer, and which this defendant denies consti-

tutes any infringement upon any of the claims of

said letters patent No. 1,011,484, and particularly

did not constitute any infringement of claim 2 there-

of, either as construed by this court in the decision

last referred to or otherwise.

X.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph X of the bill of complaint here-

in, and upon such ground specifically denies each

and every allegation therein. [32]
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XI.

Denies that since on or about January 1, 1923, or

at any other time, or at all, this defendant has been

engaged in the Southern District of California or any

other place in cementing oil wells by means of the

method patented in the aforesaid pretended letters

patent No. 1,011,4:84, and in infringement thereof;

and denies that any such alleged act of this defend-

ant has been without the consent of plaintiff, Per-

kins Oil Well Cementing Company, and contrary to

the protest of plaintiff ; and denies that plaintiff has

had any right or occasion to protest against any

act or acts of this defendant in the premises ; denies

that at all or at any time or times since this defend-

ant has been engaged in oil well cementing he has

actually or at all had full or any knowledge of the

grant of said pretended letters patent No. 1,011,-

484, and of the alleged ownership thereof by plain-

tiff, and denies that this defendant is now continu-

ing any such infringements; and denies that de-

fendant intends to continue the same unless re-

strained ; alleges on the contrary that this defendant

does not desire or intend to commit any act or acts

found by this Court to constitute infringement of

said pretended letters patent No. 1,011,484, as con-

strued by this court or otherwise.

XII.

Admits that the cementing of oil wells as' prac-

ticed by this defendant is being carried on in direct

competition with plaintiff, and in the same field

and territory, but alleges that this defendant is

without knowledge as to whether or not plaintiff
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lias a large investment in equipment for cementing

oil wells by the method patented in said letters pat-

ent No. 1,011,484, or otherwise, and has no actual

knowledge of the state of investments or finances of

said plaintiff; denies that defendant is guilty of

any infringement and that any act or acts of this

.defendant in the premises is causing great and [33]

irreparable or any damage whatever to plaintiff.

XIII.

Alleges that this defendant is and has been and

intends in the future to use and practice a method

of cementing wells involving the use of a packer

plug described and claimed in letters patent of the

United States No. 1,443,474, granted January 30,

1923, the method or use of which is fully described in

the specification and drawings of said letters patent,

except that defendant always puts cement on top

of the plug so that the plug, having cement above

and below it, is imbedded in cement and is not used

to separate any water from any cement. A copy of

said last-mentioned letters patent is as follows : [34]
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Jan. 30, 1923.
M. E. INSKEEP.

PACKER PLUG,

rilEO MAY 31, 1921.

1,443,474.

Jfe^ •oJ^p^.

miMTOH

MTTwmn

[35]
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Patented Jan. 30, 1923. 1,443,474

UNITED STATES PATENT OFFICE.
MONT ELSWORTH INSKEEP, OF WILSON, OKLAHOMA.

PACKER PL0O.

Application filed May 31, 1921. Serial Ho. 473,613.

7'o nil irhovi if wmj f:fnuei)i :

Ho it known that I. NfnxT E. Inskkkp.
;i <'iti/,on of the United States, iuul a resi-
ih'ut <>r Wilson, ill tlu- county of ("artcr mid

5 ."^i.ito of Oklahoma. ha\(' iiivcnicil i'cit;tin

Mc'vv and useful Tniprrjxoincuts in Pat'lcer
I'lugs, of v.hich the foUowinfr is a spe it'ica-

tion.

This invention relates to packer plu<j;s

10 e.speeial]v adaptcl for use in oil and other
well?.

.Vn important object of this invention is

to provide a packing plu<T havi)ig novel
means whereby the ."^anie may be anchored

It in an oil well oasinc; after a quantity of ce-

ment has been forced into the ca'sintr to
elose the cavities adjacent tlie lower end
of the same. wherel)y oi! is pi-evented from
flowiiiir upwardly between the wall of the

L'O well and the wall of the casinc:.

The in^•entio^ forminsr the subject mat-
ter of this application ai=o°aiins to provide
novel means wliereby the inii)rdved ])acker
pint? may be accurately anchored a prc-

2.5 determined distance above the lowei- end
of the well.

, .\nother object is to provide a packin;_'

pluir liavinjz no\-el means ^'.•hereby pressurt;
of the oil or jras is utilized as a nieans for

30 forcio": the packinc: phifr into liquid ti^ht
eiiirao:ement with the wall of tlie casin<r.

.\ further object is to provide a ])aclcin£r

pill!.'' for oil wells which is ellicient. siiv.ple

in use and cheap to manufacture.
:<6 Other objects and advantages of the in-

>ention will be a])parent durincr 'A\c cour-e
of the followinjj description.

In the accompanyinn; drawing forming a
part of this application and in whir'h like

•iO numerals are employed to designate like

I^arts throughout the same.
l''igure 1 is a detail sectional view through

the well, the view illustrating the improved
packer plug prior lo releasing the down-

45 ward pressure on the same.
- Figure 2 is a side elevation of the im-
proved packing plug in the ca^-ing, the pack-
ing plug is shown anchored to (he wall of
the casing,

50 Figure ?> is a horizontal sectional view
taken on the line ;?—3 of Figure 1.

Fignire 4 is a perspe-tive of tlie improved
packing plug detached.
Figure 5 is a detail sectional view through

55 (he casing, the view illustrating a slightly

modified means for anchoring the |)lug with-
in the c6sing.
Tn the drawing, wherein for the purjiose

of illustration js shown a preferred embodi-
ment of the invention, the numeral t> gener- ^0

ally designates a well casing which may be
composed of a plurality of aligned sections
connected by means of couplings C.

The improved pa-lcer plug which is

adapted to prevent the escape of a (luuntity 66

of ( ement 7 from the lower end of the cas-
ing is generally designated by the numeral
H and includes a cylindrical body having
a lontritudinal bore which slidalily receives
a stem 10 i)assin,'r out throiurh opjiosite ends 70

of tlie body. The lower end of the shaft 10

is reduced to form an attaching pin 11 ex-
tende<l through a di.«k-shaped piston 12 hav-
ing a disk-shaped washer l;3 secured to the
lower side and extending beyond its pe- 75

riphery to contact with the inner wall of the
casing to form a liquid tight joint there-
with.

The lower portion of the stem is provided
at the point spaced from its lower end with SO

a disk .shaped jiiston 14 having a washer 1.5.

whi,.]) extends beyond the periphery of the
piston 14 and has contact with the" w;dl of
the casing so as to prevent the retuin of the

i-ement npf>n lieing jwured into the well. 85

An CNpansilile and contraciible packing
16 of rubber, oakum or the lilce is arranged
about tlie s*em 10 lietween the disk-sha])ed
piston 14 and a <li.s!c-cha]-)ed piston 18 rigidly
secured to the lower end of the body anH 90

having a washer 20 which has contaci with
the wall of the casing.

In the use of tlie improved packing phig
a quantity of cement in a fluid state is in-

troduced into the well "asing and the pack- 95

ing plug is then in.serted into the casing.

."Subsequent to the in.scrtion of the packing
plug in the casing a quantity of water, mud
or other .stiitable matter 22 is introduced
under high |jressure into the well casing so 100
as to force the packing plug and con-
sequently the cement downwardly. The
downward movement of the cement and the
pa'king plug continues until the cement
passes out the lower end of the casing and 106

fills the cavities adjacent the lower end of
the casing and between the wall of the ca.s-

ing and the wall of the hole. When the
packing plug is being forced downwardly
the same occupies the position illustrated UO

[36]
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in Fij^'ure ! and when the plutr ie;(che.-; ilii-

lownr end of the Avell tiie ro?ista!'Ce to thr
niiittor 22 is jrrcatly iiKioascd. '.VIkmi iht

re.sisfiiiKT oifiTod lu (lie ukUIci ±J is iioticc-

5 iibly incifiised.llic oja-ratoi • nf off the |>r;'.-

..^ure on fhe inatfcr 22 ,-o ii- \<> ]>i'VVA\i i\\<-

j>n>ssiiri- of tin> tras or' oil to at on t!n' -(-

JiionC and thereby force lia- disk—hajied ;>'--

ton 14 whii.'h is riaidiy connerte l' lo I'u

10 st('n! U) upwardly. T!ie iii)war<i i:hi\ .".KMi
of tiic stem and the dislv—lianed \\:i~iii'i- '

i

spreads thv' pacl;in<r PJ into luniiil 'ii;;h! "n-
irajrenient witli llu> ra-in'r ;!>' tlic ioaniicr
ilhislrated.in I'^ipiirc •_' wheieliy t'l ,-:'n):".i\

i'> is prevented from retnniii;:j:. ^A'lirn \hv
pressni'e of tlie oil or tr:!.- or \\u' rari;i ;!!•-

iacent the lowei' end of the easinir lorci - '.'.n-

disk-shaped piston 14 upv.ariljy. an lipv.an!
pressure is exerted on tnc Imdy !t -o tlial" a

L'O pliiiality of pivoted dofrs -21 carried hy the
iiodv are mo\ed outwardly I)'.- leaf spVin;rs
L^") Into loekinp en!-'a;/ement Viih the '.>al!

of the casing. As ilinstrated In Fiirnrr 1.

the do<rs -24 which are <d' elonp.tcd h-inia-
1.S tion are pivoted at their lower ends <vthin

recesses 2{'> hy means of pivoi p.in.-. --'V. The
leaf sj)rin;rs 25 whi.ii are secured to the
terminal portions of the tinjjs 24 have con-
tact will) the inner walls of the rer-ses 2()

30 and constantly nr<re the dojj-s 2! ontv>ardlv
into enira/:i-emetu with the v.-el) ca.-iuir. Sin e

the ends of the do<r< -Jd aiv heveh-d and ai'e

provided with upwardly directed leetli (lie.

'lof/s will not he locked or anchored to the
:;r, casinfT nntil an upward ]>ressui'e i- exerted

on the. hody. The sti'ui whirl) extends
sli<rhtly helow the ])iston 14 spa. es the ili-k

shapeci i)iston 1-1 sliphtly above the lower
end of tlie v.ell.

10 Shoidd it be desired to anchor the Dac'cinT
j)lup; a distance of ten feet from the bot-
tom of the ca-^in;r- 'he hnver seetioTi of tlie

casinfT may be ten feet in li-nirth an.i the do^rs
reversed in the mannei- diustrated in Fi";ie°

15 T). With the dojrs 24 thn< reversed (he bodv
will not be anchored to the cnsinir initil the
sam<' moves up^vardly for en<ra;rin;r the do<.r-;

with the joints between the lowest section
and (he adjacent section. .\s illustrated in

50 I'lpiiic .".. the joint foinn-d between (he lov.-er

-ection forms an anindar irroove within
which the terminal porti(»ns of (he doirs a'e
reci'ived whereby the body is securely an-
chored.

55 Also, the body may be limiterl in i(s down-
ward movement by means of a pilot md ^V)
of a desired lenirth" and which is connected to
the lower portion of the stem K* l>v nienns of
a couiilinfr ;^1 or other suitable means. When

60 the pilot rod is nsed. the bodv mav be an-
chored a predetermined distance above the
lower end of tlie body. Tn case it is desired
to anchor the body 10 feet above the lowei-
end of the well the pilot rod mav bo 10 feot.

66 in length.

. >!;ouii.i t',,. c:tsin.. terminate three fi

.'lom 'lie iioiti'm ^ii'tbe v,o\] ,\v.-] s't'^nld it

desirci] to aiicl!..)r tiii' MO<ly > i';'i'f ai". (> i

l<,--vei ei;'i of the ^vt•II thr' j.d'if 'od m:i'.

'.I fcef in len-.^ib.

I. .\ packliic- pi ;;_• ior t,\\ .<.'•;]- r.,M;;pii-

'U'j: :i pi-ton. a >lcm -iidiM'lc ji;:'c (in;h ..\\i

ii:-|on. !! -ccoud l)i>((i!l rijridl' •oji:,! .-tc,; 1,

-aid sieui. and an exi)ansible paclciu'^ con

kIv. ;i -tc!:i -iidaiil;, ciirr^ed liiereb^. a

^kin;r eleisicn: surrorMiiiiU;- s.iid ^'c!::. an i

pisli.n riv'idly -iTUi-iMJ (o (he Inwci' portion
' >aid --leni.

".. .\ puckiiiii- phi;.'- i-omprisin;;- a body, a

•111 -diihilily ciiuicd thereby, a piston r'uj-

!v nmne '((vl f., (he [owe!- oorNon of -aid

iMjaccMt It,; lower end. i

I'ned 'etv-i'cn the lir^t

pis(ons.

4. \ packinir plnir coi

?tem slidablv carried tin

d lo\-aid stem

lisinj,' a body, a

by. a ]iiston rin-

'led ti! the lower portion of

adjatent its lower end. a packiinrconfine(l Isc-

'vvcen the fir-( :!nd second named pistons.

and meiins carried b\' th(> bod\- to .anclior the
.-:Hne ill i)u-ition.

•'>. A pac!;in;'- plii;.r for \\el' casinir^ coni-

iiri-inL' e li'.dy, -, stem slidalili thronirh tl'c

b(uly and iiavinu' it-' u])per end pro\-ided
with a piston. ;i second piston S"cnred to t!ie

stem iidjacenl it- lov.cr <'nd. a packinir con-

(ined I'ctween -aid -ec<ind named piston a'l 1

tl'ic lower "tid (d' said iiodv, and a jdnraliiy
of i>i\oied do;'s cari-icil by the inlerinediale
jiortion of said body.

Ck a pacl.'inL' pbie- foi- w(dl c;»;-in;rs com
pi-'sin;: a bruly. a stem slidable thrfMijrh the

body and Innin'j- its upper end nrovid"d
witli n i)iston, a second piston secured to (he

stem adjacent its lower end. a ]iackinef con-

fined bet^veeil said second named j>iston and
the lower end of said body, a plurality of

|)ivoted doos carried by the intermediate por-

tion of said body, and a pilot rod connei'ted
to th(> lower portif)n of said stem.

7. .\ ]vickin:i pbii: for oil well casini:s

conipri-inir a bod\. a stem slidable throii^di

the body and Innini;- its upper end providc'l
nith a pi-ton. a second jiiston secni'ed to the
stem at a point spaced from its lo^rer end.
and an expansible packinir conl^ne.l tmfwepTi

the lower en<l of said body anf
named piston, the extended [iOmwu ui =<ii.i

stem con<-titntin<r a stop element to limit the

down-ward movement of the bodv.

r37i
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1,443,474

^ ^ /_ for oil well cnsini^s

• i'!ii|>ii;-ii(<r a bodv, a stem slidahlo tluon'rh

tih- lioiiy ;ui! liavina: it? npppr end pio^i'lcd

viitJi it pi.«t()ii. :i seootid piston :soou?"d to t!io

-h'li) a! a point spaced from its lower t>nd,

iinii ail ox))aiiKil)le packiripr confiTied Iictwccn

:!h' I'AVi'f- (>nd f)f -^aid Ixxly and said sciond
^laiiieii jiiiitoii. and a pilot rod i'oniii'(tt>d to

'he rxtcndcd lower onil portion of said stem.
0. A packing- plus for wells rornprisintr a

i.i~toi!. A stem ^lidnhle throwah said pii-ton. a
-I'.Diitl piston on tl\e l<')we!' |)ortion of s;iid

-tc.'ii. an' expansildc packinfr s^iirroundinir

~t)(' -tern lietween <aid fir-t and s<>co!id

n;i!iie I pi-tons, and an anciiorinir devic <--

-'"iiilinl with sai'l first named y)i«ton.

!') A pa'-inncr pl'iir for oil wells <'ompii--

iiiiT a pi~ton, n stem slidsdilc thron.irli the j)is-

t'lti. ii serond pi?ton riiridly secured to said
;'m1 ii! a poiiu si>aced from one cud of t!ic

-ame. an e.\|)iin.sil>lc jiackinj

tween the first and second named pistf)Ti

and a third piston ri

upj)er end of sair] rod.

11. .\ packincT phijr for r>il wells coriij>rt

inir !i piston, a stem slidable throujrli the pi-

ton, a second ju^ton i'i^''idly senir"d to ai

rod at a p<tint space<l from one end of tli

Slime, an expansilile |)ackinir confined 'h

(ween the lir.'-t and scccnid i\amed p'ston-.

third {)iston rigidly connected to the \\\^\--i

end of said rod. and ani-horii\ir 'I'-v^-e ^^i

i-urin;r the pluir in position.

12. A packinir pliiir !-oinpri>iiiif a iiod'.

.

-!em slidahle throufrh tlie same ami havin

ui'Tier and lower ])istons. a pack-ir:-' <o!.inii-

between cinc of the i)istons and tlu^ adia ct

end wa" '•••"-" '•••''- —
'
•" ' -<- '

MONT ELSWORTIT IXSKEKP

[38]
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This defendant alleges that the ping of said

Inskeep patent operates on a different principle

from that of the alleged Perkins and Donhle patent
No. 1,011,484, and does not require or permit the

use of the combination of steps mentioned in any
of the claims of said alleged patent No. 1,011,484.

XIV.
Alleges that each and ever}^ step or act to be per-

formed in carrying out the alleged method of

cementing oil wells forming the subject of said

pretended letters patent number 1,011,484, as well

as the use, function, and effect thereof (both singly

and in divers substantially similar associations of

means, apparatus, and processes) ; of the subject

matter described in each and every of the claims

of said alleged letters patent 1,011,484, were long

prior to the alleged invention thereof by the said

Almond A. Perkins and Edward Double, matters

of conmion knowledge among those skilled in the

art of oil well cementing and that by reason of such

general common knowledge, the respective descrip-

tion and production of the subject matter described

in each and every of the claims of said alleged

letters patent did not require or involve the exercise

of the inventive faculty, and that said alleged let-

ters patent and each and every of the claims thereof

are null and void for want of invention.

XV.
Alleges that the result produced by the associa-

tion of steps described, respectively, in each and

all of the claims of said alleged letters patent num-

ber 1,011,484, is not a product of their combination
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but a mere aggTegate of their several effects, each

and all of which several effects, as well as the

means and steps necessary for their production,

were matters of common knowledge known by all

those skilled in the art long before the alleged

invention thereof as set forth in the [39] com-

plaint and more than two years prior to the date

of application for letters patent thereon; and that

each and every of the claims of said alleged letters

patent does not present a patentable combination,

but only an aggregation of old and well-known steps,

acts, or procedures, and that said alleged letters

patent and each and every of the claims thereof

are null and void for want of invention.

XVI.

Alleges that the subject matter of each and every

of the claims of said alleged letters patent number

1,011,484, has been patented or described in various

letters patent of the United States, being printed

publications long prior to the alleged invention or

discovery by the said Almond A. Perkins and

Edward Double for more than two years prior to

their alleged application for letters patent therefor,

a more specific description of which said letters

patent and printed publications, this defendant

is unable to set forth at the time of filing this

answer but which he prays leave may be inserted

by way of amendment to this answer when the same

shall have been discovered.

XVII.

Alleges that the said pretended letters patent

1,011,484, are wholly void and of no legal effect for
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the reason that the subject matter described therein

and in respectively each and every claim thereof

was in public use in this country prior to the alleged

invention thereof by the said Almond A. Perkins

and Edward Double, or for more than two years

prior to their alleged application for letters patent

and had been abandoned to the public ; and particu-

larly had been so publicly used and practiced by

various persons at various places; particulars con-

cerning which names and places this defendant has

not sufficient information to set forth at the time

of filing this answer but which he prays leave to

insert by way of amendment when the same shall

have been discovered. [40]

WHEREFORE defendant prays that plaintiff's

bill of complaint be dismissed and that defendant

have judgment against plaintiff for defendant's

costs and disbursements herein.

J. M. OWEN,
By WESTALL and WALLACE,

JOSEPH F. WESTALL,
By ERNEST L. WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

State of California,

'County of Los Angeles,—ss.

J. M. Owen, being by me first duly sworn, deposes

and says: That he is the defendant in the above-

entitled action; that he has heard read the fore-

going answer to the bill of complaint and knows

the contents thereof; and that the same is true of

his own knowledge, except as to the matters which
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are therein stated to be upon information or belief,

and as to those matters that he believes it to be true.

J. M. OWEN.

Subscribed and sworn to before me this 6th day

of July, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los

Angeles, State of California.

[Endorsed] : (Title of Court and Cause.) An-

swer to Bill of Complaint. Filed Jul. 16, 1923.

Chas. N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Received copy of the within answer this 16

day of July, 1923. Leonard S. Lyon, Attorney for

Plaintiff, Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Bldg., 629 So. Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [41]

(Title of Court and Cause.)

INTERROGATORIES PROPOUNDED BY
PLAINTIFF.

Comes now plaintiff in accordance with Equity

Rule No. 58 and hereby requires the defendant, J.

M. Owen, to answer the following interrogatories

for the discovery of facts material to the above-

entitled cause:

1. Since on or about January 1, 1923, have you

been engaged in the business of cementing oil wells'?

2. Are you now engaged in the business of

cementing oil wells?
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3. If your answer to either interrogatories 1 or

2 is in tlie affirmative, do you or did you establish

circulation down the well casing and up the space

outside the well casing?

4. Do you cement directly through the well

casing ?

5. Do you pump the cement directly through

the well casing?

6. Do you place a plug in the well casing on top

of the cement that you desire to force up around

the casing shoe and up around the casing ?

7. Do you place a spacer or any other obstacle

in the well casing to arrest the plug, used in cement-

ing at or near the bottom of the well casing?

8. Do you pump water or other fluid through

the well casing and on top of the plug?

9. If your answer to interrogatory 8 is in the

negative, [42] state what material or materials

you place on top of the plvig, before pumping in

water or other fluid.

10. Does the plug that you use, fit the well casing

in such a manner as to prevent the pumping of

water or other fluid or material past or by said

plug?

11. If your answer to interrogatory 10 is in the

negative, state how you know when the cement is

in the proper position around the well casing.

12. Do you pump water or other fluid down the

well casing until the plug strikes a spacer, casing

shoe guide, or other obstacle previously placed in

said well casing for the purpose of arresting the

plug?
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13. When the plug strikes the spacer, casing

shoe guide or other obstacle previously placed in

said well casing for arresting the plug, do you leave

a column of water or other fluid standing on the

inside of said well casing?

14. After cementing a well, do you ever leave

the circulating head on the well casing ?

15. After cementing Elliott >No. 2 well located

on Telegraph Road in Santa Fe Springs Oil Field,

Los Angeles, California, on July 12, 1923, did you

leave the circulating head attached to the well

casing ?

16. After cementing well No. 3 on the Texas

Holding Company at Huntington Beach Oil Field,

California, on the 19th day of July, 1923, did you

leave the circulating head attached to the well

casing ?

17. After cementing a well for Bush and Voor-

hees at Signal Hill, Los Angeles County, Cali-

fornia, on the 28th day of July, [43] 1923, did

you leave the circulating head attached to the well

casing?

18. If your answer to interrogatory 14 is in the

affirmative, state why the circulating head was left

on the casing.

19. If your answer to interrogatory 15 is in the

affirmative, state why you left the circulating head

attached to the casing on said well.

20. If your answer to interrogatory 16 is in

the affirmative, state why the circulating head was
left attached to the well casing.

21. If your answer to interrogatory 17 is in the
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affirmative, state why you left the circulating head

attached to the well casing on said well.

22. If your answer to interrogatory 13 is in the

negative, state how and at what time with reference

to completion of cementing you removed said

column of w-ater or other fluid.

23. After the pumping of the cement to position

in Elliott Well No. 3 at Santa Fe Springs on July

12, 1923, did you leave a column of water or other

fluid inside the well casing and on top of the plug?

24. If your answer to interrogatory 23 is in the

negative, state how and at what time with reference

to the stopping of the pump you removed said

column of water or other fluid.

25. After the pumping of cement to position

in Texas Holding Company Well No. 3 at Hunting-

ton Beach, California, on the 19th day of July, 1923,

did you leave a column of water or other fluid inside

the w^ell casing and on top of the plug? [44]

26. If your answer to interrogatory 25 is in the

negative, state how and at what time with reference

to the stopping of the pump you removed said

column of water or other fluid.

27. After the pumping of cement to position in

Bush and Voorhees Well at Signal Hill, Los

Angeles County, California, on the 28th day of

July, 1923, did you leave a column of water or

other fluid inside the well casing and on top of the

plug?

28. If your answer to interrogatory 27 is in the

negative, state how and at what time with reference
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to the stopping of the pump you removed said

column of water or other fluid.

29. Have you ever left any additional pressure

other than the v^eight of the column of water or

other fluid in the well casing after pumping the

cement to position outside the w^ell casing %

30. Did you, when you cemented the Bush and

Voorhees well at Signal Hill, Los Angeles County,

California, on the 28th day of July, 1923, leave any

additional pressure other than the weight of the

column of water or other fluid in the well casing

after pumping the cement to position outside the

well casing?

31. Prior to June 7, 1923, or at any other time

have you used in the cementing of oil wells a plug

known as the "Wigle Plug?"

32. From whom did you purchase the so-called

''Wigle Plug?"

33. Did you ever purchase the plug used by you

in cementing oil wells from Wilson B. Wigle?

34. Did you ever purchase the plugs used by

you in cementing oil wells from Wigle and

McBride? [45]

35. If either of your answers to interrogatories

38 or 34 are in the affirmative, state the method

used by you in cementing oil wells wdth the Wigle

plugs.

36. If more than one method was practiced

by you in the use of the Wigle plug, explain each

method in detail.

Said defendant, J. M. Owen, is required to answer
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under oath each and every of the foregoing inter-

rogatories.

PERKINS OIL WELL CEMENTING
COMPANY, a Corporation,

Plaintiff.

By FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Its Solicitors.

[Endorsed] : (Title of Court and Cause.) In-

terrogatories Propounded by Plaintiff. Filed Aug.

22, 1923. Chas. N. Williams, Clerk. By R. S. Zim-

merman, Deputy Clerk. Lyon & Lyon, Frederick

S. Lyon, Leonard S. Lyon, 312 Stock Exchange

Building, Los Angeles, Cal., Attorneys for Plain-

tiff. [46]

(Title of Court and Cause.)

ANSWERS TO INTERROCATORIES PRO-
POUNDED BY PLAINTIFF.

Now comes the defendant and in compliance with

order of the court entered on the 11th day of Octo-

ber, 1923, overruling the objections of defendant

to the interrogatories propounded by plaintiff, and

saving and reserving an exception to such order,

tiles these his answers to such interrogatories

:

Answer to Interrogatory No. 1:

Yes.

Answer to Interrogatory No. 2:

Yes.
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Answer to Interrogatory No. 3:

No.

Answer to Interrogatory No. 4:

Whether the cementing has been done by dump
bailor, or tubing, or any other method, the cement-

ing has always been directly through the well casing,

as with deep wells particularly, it is not thought

practicable to force the cement in place down
through the space outside of the casing.

Answer to Interrogatory No. 5:

When pump is used, yes, as explained in answer

to interrogatory number 4.

Answer to Interrogatory No. 6:

No—not directly.

Answer to Interrogatory No. 7:

I do not and have not cemented ''near" the bot-

tom of the well casing, nor "at" the bottom of the

well casing. The cement is always forced upward

for a considerable distance outside the well casing,

as there would be and is no purpose or object in

limiting the position of the cement to "at" or

"near" the bottom of the well casing. There

should be, however, in all successful cementing jobs,

at the completion of the job cement "at" the bottom

of the well casing, but this cement, except such as

may be outside the well casing performs no [47]

useful purpose in excluding water from the well,

but is afterwards drilled out. In cementing wells

I have placed an obstruction or means in the well

casing to arrest or stop the plug and prevent its

upward movement in the casing as the cement is

not, under my process of cementing held in posi-



54 J. M. Owen vs.

tion (as called for by the claims of the patent in

suit) under water pressure until the cement hardens.

Answer to Interrogatory No. 9:

In some instances I have placed a cement sack on

top of the plug and cement above the sack. Gener-

ally speaking, it may be said, that I placed cement

on top of the plug, so that the plug (with the ac-

companying sack if such is used) has cement above

and below it—in other words, is embedded in the

cement and is therefore not used as a barrier to

separate any water or fluid from the cement as

called for by the claims in suit.

Answer to Interrogatory No. 10:

No.

Answer to Interrogatory No. 8:

No.

Answer to Interrogatory No. 11:

By pump action.

Answer to Interrogatory No. 12:

No.

Answer to Interrogatory No. 13:

When the plug reaches its proper position in the

bottom of the casing, as described in answer to in-

terrogatory number 7, a column of water or other

fluids remain and is left above it not only inside

but outside the casing, that is to say, the well (as

it was before the cementing operation) is full of

fluid. I do not leave it on the inside of the casing

to any greater or different extent than I leave it

on the outside of the casing.

Answer to Interrogatory No. 14:

There has been no instance that I know of after



Perkins Oil Well Cementing Company. 95

the cementing had been completed (by which I

mean that after the cement had not only been

placed in position [48] but had been held in

place until hardened) that either I or those in

charge of the well did not remove the circulating

head. I have, however, kept the circulating head

in place after '^cement is placed in position behind

the casing" and during hardening in the use of

the tubing process. With the use of a circulating

head with the tubing process I have found it im-

possible to remove the head until after hardening

of the cement.

Answer to Interrogatory No. 15

:

Not operatively, no. The device which had been

previously used as a circulating head was left at-

tached to the casing in the instance mentioned in

the interrogatory, but it was not a circulating head

when left so attached any more than a carcass at-

tached to the shafts of a wagon is a horse. When
so left on the casing it performs no more function in

cementing the well or doing anything else than if

entirely disconnected from the casing and laid on

the ground two miles from the derrick. This was

because all cocks were open and pump pressure

released.

Ans\ver to Interrogatory No. 16

:

The answer to interrogatory 15 is here repeated:

the device which was capable of use and was in

fact used as a circulating head was not left opera-

tively connected to the well casing, all functions

which it had or might have performed having been
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destroyed at the conclusion of the process or forcing

the cement in place and not used.

Answer to Interrogatory No. 17:

Yes, but the circulating head was not used in com-

bination with any function whatever performed by

any plug. [49]

Answer to Interrogatory No. 18:

Because sometimes the circulating head belongs

to the well owner and I have no right to remove it

;

and at other times it is not convenient to immedi-

ately remove it. So far as any purpose or function

is concerned in cementing the well or holding pres-

sure after the cement is in position when used in

connection with a plug performing any of its in-

tended functions, such circulating head when so

left in position on the well casing is entirely in-

operative.

Answer to interrogatory No. 19

:

The head belonged to the Federal Drilling Com-
pany and I had no right to remove it. It was
evidently inconvenient for the Federal Drilling

Company to immediately remove it.

Answer to Interrogatory No. 20:

It was inconvenient to remove the head from the

casing as it was about eight o'clock in the evening

when the cement had been placed in position behind

the casing and the head was not needed until next

morning. As before stated while so left in posi-

tion on the casing the device which had performed

the functions of a circulating head was not a cir-

culating head in the sense that it was not being

used to perform and not capable of performing any
of the functions of a circulating head because dis-
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connected from the pump and all stop-cocks open

so that no pressure whatever was maintained, un-

der which circumstances it might as well have been

laid on the floor of the derrick so far as performing

any function with relation to the patent in suit.

Answer to Interrogatory No. 21

:

Reasons are fully set forth in my affidavit sworn

to on July 30, 1923, and on file in this cause which

I hereby repeat in full as my answer to this inter-

rogatory. [50]

Answer to Interrogatory No. 23:

The same conditions prevailed as set forth and de-

scribed in my answer to interrogatory number 13

which I here repeat.

Answer to Interrogatory No. 25:

I here repeat my answers to interrogatories 13

and 23 as the same conditions prevailed.

Answer to Interrogatory No. 27:

I here repeat my answers to interrogatories 13,

23, and 25 as the same conditions prevailed.

Answer to Interrogatory No. 29:

Yes, with the tubing method the cement is held

in place by the pump pressure.

Answer to Interrogatory No. 30

:

I think the affidavit referred to in my answer to

interrogatory 21 fully answers this question or
shows the reasons why it is impossible to more
definitely answer it, and accordingly, said answer
and said affidavit are here repeated. The difficulty

is in knowing and being able to state positively
that the cement was pumped to the position de-
sired outside of the well casing.
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Answer to Interrogatory No. 31:

Yes. ;

Answer to Interrogatory No. 32:

From the Argo Engineering Company.

Answer to Interrogatory No. 33:

No.

Answer to Interrogatory No. 34:

No.

Answer to Interrogatory No. 36:

Answer not required.

J. M. OWEN.

tState of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says that he has read the foregoing answers to in-

terrogatories in connection [51] with the inter-

rogatories to which they relate, and that the same

are true to the best of his knowledge and belief.

J. M. OWEN.

Subscribed and sworn to before me this 26th day

of October, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for Los Angeles County^

State of California.

[Elidorsed] : (Title of Court and Cause.) An-
swers to Interrogatories Propounded by Plaintiff.

Received copy of the within answers to inter-

rogatories this 26th day of October, 1923. Lyon
& Lyon and Henry S. Richmond, Attorneys for

Plaintiff. Filed Oct. 26, 1923. Chas. N. Williams,

Clerk. By Edmund L. Smith, Deputy Clerk.
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Westall and Wallace, Patent Lawyers, .Suite Gil

California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [52]

(Title of Court and Cause.)

NOTICE OF PLAINTIFF'S SHOWING.

To J. M. Owen, Defendant Above Named, and Jo-

seph F. Westall, His Attorney:

YOU ARE HEREBY NOTIFIED that at the

hearing in this case of the order to show cause why
a preliminary injunction should not be issued,

plaintiff will rely upon, and refer to, in addition

to the verified bill of complaint herein, the fol-

lowing :

All of the original records and exhibits on file

in the above-entitled court in the case of Perkins

Oil Well Cementing Company, a Corporation,

Plaintiff, vs. Wilson B. Wigle and Vasco B. Cot-

tengim. Defendants—In Equity—No. F.-70;

A certified copy of the restraining order of

January 12, 1923, and of the order of January 17,

1923, continuing said restraining order in force,

entered in the case of Earl P. Halliburton, Plain-

tiff, vs. Dan Burrus and Hugh West, Defendants,

in the District Court of the United States for the

Western District of Oklahoma—No. 574;

And upon the affidavits, filed herein, of Cyrus
Bell, James C. Perkins, Frank D. Smith and Earl

W. Wagner.

Copies of the aforesaid certified orders and copies
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of the aforesaid affidavits are handed you herewith.

Dated Los Angeles, Cal., July 1923.

FREDEEICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
Attorneys for Plaintiff. [53]

Receipt of the above hereby acknowledged this

20th day of July, 1923.

WESTALL and WALLACE,
By J. F. WESTALL,
Attorneys for Defendant.

[Endorsed] : (Title of Court and Cause.) No-

tice of Plaintiff's Showing. Filed Jul. 20, 1923.

Ohas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. [54]

In the District Court of the United States for the

Western District of Oklahoma.

No. 574.

ERLE P. HALLIBURTON,
Plaintiff,

VS-.

DAN BURRUS and HUUH WEST,
Defendants.

RESTRAINING ORDER PENDING APPLI-
CATION FOR INJUNCTION.

On this the 12th day of January, 1923, on applica-

tion and motion of the plaintiff for a preliminary
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writ of injunction, and it appearing to the Court that

plaintiff's complaint is duly verified, showing that

the plaintiff is in danger of irreparable injury, and

that irreparable injury will be caused to plain-

tiff before the hearing of said application for a

writ of injunction, and it further appearing to the

Court that two affidavits are filed herein, showing

infringement of the patent mentioned in plaintiff's

petition, the Court therefore is of the opinion that

a temporary or preliminary writ of injunction

should be issued herein.

IT IS THEREFORE ORDERED, AD-
JUDGED AND DECREED by the Court that the

defendants Dan Burrus and Hugh West be and they

are hereby restrained, and a restraining order is

hereby granted restraining the said Dan Burrus

and Htigh West, their agents, servants, employees,

and representatives, from directly or indirectly in-

fringing upon the aforesaid letters patent of the

plaintiff, Erie P. Halliburton, No. 1,369,891 and

letters patent No. 1,011,484, and they the

said defendants, their agents, servants, em-

ployees and representatives, be and they are hereby

restrained from cementing oil wells w'hereby they

use the method and means as specified in said let-

ters patent aforesaid, until the hearing upon said

application for a writ of injunction, and the fur-

ther order of the Court in the premises, and the

hearing for an injunction is hereby ordered for the

17 day of January, 1923, at 10 A. M.

JOHN H. COTTERAL.
Judge. [55]
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[Endorsed] : Filed January 12, 1923, Arnold C.

Dolde, Clerk. By Edward H. Lewis, Deputy.

In tlie District Court of the United States for the

Western District of Oklahoma.

No. 574.

Patents No. 1,369,891 and No. 1,011,484.

EKLB P. HALLIBURTON,
Plaintiff,

vs.

DAN BURRUS and HUOH WEST,
Defendants.

RESTRAININO ORDER.

On this 17th day of January, 1923, came on for

hearing the application of the plaintiff for a re-

straining order; the plaintiff appearing in person,

and by his attorney, H. A. Ledbetter, and the de-

fendants appearing in person and by their attor-

ney, iS. P. Freeling;

Thereupon, the defendants asked for additional

time within which to prepare themselves for hear-

ing on said restraining order, and the Court being

well and sufficiently advised in the premises, finds

that the restraining order issued herein on the

12th day of January, 1923, should remain in full

force and effect, until the further order of this

Court, conditioned upon the plaintiff executing a

good and sufficient bond in the sum of one thou-

sand and no/100 dollars ($1,000.00);
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IT IS THEREFORE ORDERED, AD-
JUDGED AND DEGREED by the Court that the

defendants, and each of them, their agents, ser-

vants, attorneys, workmen, employees, and repre-

sentatives, and each and every of them, he, and

they are restrained and enjoined, provisionally and
preliminarily, from directly or indirectly infring-

ing upon letters patent No. 1,011,484 and 1,369,891,

in any manner whatsoever, and the said defendants,

and each of them, their agents, servants, attorneys,

workmen, employees, and representatives, and each

and every of them, be, and they are restrained

and enjoined from aiding, abetting or contributing

to any infringement of said letters patent afore-

said, and said [56] defendants, and each of

them, their agents, servants, attorneys, workmen,

employees and representatives, and each and every

of them, be, and they are enjoined and restrained

from directly or indirectly, in any manner, em-
ploying or using the method of cementing oil wells

claimed and patented in letters patent No. 1,369,891

and No. 1,011,484;

And said restraining order shall remain in fuU
force and effect until further orders of this Court

;

conditioned however, upon the plaintiff executing

a good and sufficient bond in the sum of one thou-

sand and no/100 dollars ($1,000.00).

JOHN H. COTTERAL, <

Judge.

O. K.—H. A. LEDBETTER,
Attorneys for Plaintiff.

FREELING, HOOD & HOWARD,
Attorneys for Defendants.
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[Endorsed]: Filed January 17, 1923. Arnold

C. Dolde, Clerk.

United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Court

of the United States for the Western District of

Oklahoma, do herehy certify that the attached and

foregoing is a full, true and complete copy of

(1) Restraining Order, filed January 12, 1923,

and

(2) Order, January 17, 1923, continuing said

restraining order in force until the fur-

ther order of the Court, in case No. 574,

In Equity, Erie P. Halliurton, Plain-

tiff, vs. Dan Burrus and Hugh West,

Defendants, as the same appear on file

and of record in my office.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the sead of said court, at

Guthrie, in said District, this 14th day of July,

A. D. 1923.

[Seal] HARRY L. FINDLEY,
'Clerk.

By Theodore M. Filson,

Deputy Clerk. [57]

United States of America,

Western District of Oklahoma,—ss.

I, John H. Cotteral, Judge of the District Court

of the United States for the Western District of

Oklahoma, do hereby certify, that Theodore M. Fil-

son is a duly appointed, qualified and acting Deputy
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Clerk of said court, and that the foregoing attesta-

tion by him made, with the seal of said court

affixed is genuine and in due form.

Witness my signature at Guthrie, in said Dis-

trict, this 14th day of July, A. D. 1923.

JOHN H. COTTERAL,
District Judge.

,United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Cburt

of the United States for the Western District of

Oklahoma, do here'by certify, that John H. Cot-

teral is the presiding Judge of said Court, and that

his signature to the foregoing certificate is his true

and genuine signature by him made.

IN TESTIMONY WHEREOF, witness my
hand and seal of said Court at Guthrie, in said Dis-

trict, this 14th day of July, A. D. 1923.

[Seal] HARRY L. FINLEY,
Clerk.

By Theodore M. Filson.

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.) Cer-

tified Copies of Restraining Order, etc., in Halli-

burton vs. Burrus et al., U. S. D. Ct. W. D. of Ok-

lahoma. No. 574. Filed Jul. 20, 1923. Chas. N.

Williams, Clerk. By Edmund L Smith, Deputy

Clerk. Frederick S. Lyon, Leonard S. Lyon,

Henry S. Richmond, Attys. for Plaintiff. [58]



66 J. M. Owen vs.

(Title of Court and Cause.)

AFFIDAVIT OF CYRUS BELL.

State of California,

County of Los Angeles,—ss.

Cyrus Bell, being first duly sworn, on oath de-

poses and says

:

I am the Cyrus Bell who testified in the case of

Perkins Oil Well Cementing Co. vs'. Wilson B.

Wigle and Vasco B. Cottengim, in the above-en-

titled court. On July 19, 1923, I learned that the

defendant, J. M. Owen, was about to cement a well

at Huntington Beach, California, for the Federal

Drilling Company. Accompanied by Leonard S.

Lyon and Henry 8. Eichmond, attorneys for plain-

tiff in this case, I arrived at this well at about two

o'clock in the afternoon of July 19', 1923. The

well was on the property of the Texas Holding

Company, and was stated to be their well No. 3.

The well was being drilled by the Federal Drilling

Company. At the time we arrived at the well, the

drilling crew were engaged in inserting the 8^4;

casing which was to be cemented, of which about

thirty (30) joints remained to be placed in the

well. A truck equipped with a cementing outfit

was imloading at the well, and on this truck was

printed "Owen Oil Well Cementing Company.''

We remained at the well until the casing had all

been inserted, during which time a man arrived

in a Ford machine, upon which was printed "Owen
Oil Well Cementing Company." This man as-
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sumed charge of the cementing operation, and I am

informed he is the defendant, J. M. Owen. The de-

fendant Owen removed from his Ford car a plug

which he laid on the walk hetween the standard

rig engine-house and the derrick. I later picked

up and carefully examined this plug. The annexed

drawing illustrates this plug, which was provided

with the leather cup, body, slips, point or guide,

and rubber sleeve packing, as referred to on the ac-

companying drawing. [59] I am familiar with

the contention made by defendant in this case, that

this plug may be relied upon entirely to hold the

cement in position without any fluid pressure being

maintained above the plug. I have been for many
years familiar with heaving plugs and various

other kinds of plugs and devices employed in oil-

field work, which embody slips to engage casing

and pack-off fluid or formation pressure. From
my experience with such devices, and my knowl-

edge of oil-field tools and practices, and my ex-

amination of the plug employed by defendant

Owen, I am firmly of the opinion that the defend-

ant Owen's plug cannot be relied upon to maintain

the cement in position until the same hardens unless

fluid pressure be maintained above the plug.

While waiting for the crew to complete inserting

the well-casing, I was introduced to and talked to

Earl Swartz, the superintendent in charge at the

well. He stated that he was familiar with the plug

employed by the defendant Owen, and that he did

not believe it good policy to relieve the pressure

above the plug, for the reason that the plug might

back up in the casing. He also stated that there
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was a shoe-guide on the bottom of the casing to stop

the plug.

The circulating head to he employed for the

cementing job was furnished by the defendant

Owen, and was of a special quick-detachable type,

enabling it to be quickly applied to and removed

from the top of the casing. After the well-crew

had completed inserting the casing, this circulating

head was positioned on top of the casing. The cir-

culating head was provided with two connections,

each of which had valves or stop-cocks. A hose

leading from a mud-pump was connected to one

branch of the circulating head, and mud was

pumped down the well casing and up the outside

to establish circulation. After circulation had been

established, a hose leading from the cement outfit

of the defendant, J. M. Owen, was connected to the

other branch of the circulating head. The desired

quantity of cement was then pumped from the outfit

through the hose and circulating head into the casing.

Thereupon the circulating head was removed from

the top [60] of the casing, and the plug which

has been above described, and which is illustrated

in the accompanying drawing, was inserted into the

casing on top of the cement. Two empty, folded

cement-sacks were placed on top of the plug in the

casing. The circulating head was then re-positioned

on the casing. A very small quantity of fluid

cement (I estimate approximately ten gallons) was

then pumped into the casing on top of the plug.

The stop-cock in the branch of the circulating head

to which the hose from the cement unit was con-
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nected was tliereupon closed, and the stop-cock in

the other branch of the circulating head opened and

the mud pump operated. The hose leading to the

cement unit was immediately disconnected from the

cement unit and connected to the manifold of the

mud pumps, and the stop-cock on the branch of the

circulating head to which the hose w^as connected,

opened. The cement was forced down the well cas-

ing by the action of both mud pumps leading

through the hoses to the branches of the circulating

head. It was 6 :48 P. M. when the mud pumps were

started to force the cement down the casing, and this

pumping was continued until 7:14 P. M., when the

pumps were automatically shut down by the arrest-

ing of the plug in the shoe-guide at the lower end

of the casing. At the time the pumps were thus

automatically shut down, one of the crew was stand-

ing on the stabbing-board or plank placed up in the

derrick at the level of the circulating head. This

man had a wrench in his hand, and at the last

stroke of the pump he closed both stop-cocks on the

circulating head, thereby sealing off the head and

maintaining the pressure in the casing. The hoses

leading to the circulating head were then discon-

nected from both branches and from the pumps.

The defendant, J. M. Owen, and the man driving

his truck, gathered together the equipment belong-

ing to the cementing outfit, and left the well. They

did not take with them their circulating head. This

head was not removed from the casing, nor were the

stop-cocks on the head opened at any time prior to

my leaving the well. I remained at the well until
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7 :48 P. M., to observe whether the circulating head

[61] was removed from the casing or the pressure

on the casing relieved. About the time of the com-

pletion of the cementing operation, A. R. Johnson,

one of the owners of Federal Drilling Company,

who has made an affidavit in this case, arrived at

the well, and J talked with him for some time, and

during such conversation the circulating head re-

mained in position on the casing, with its stop-cocks

closed to maintain the excess pressure on the casing.

I returned to the well at approximately 6:20

A. M. the next morning, July 20, 1923, to see if the

circulating head was still in position on the casing,

and found that it had not been removed.

I have, of course, long experience with the Per-

kins & Double method and its manner of operation

and results attained by it. The method employed

by the defendant Owen in cementing the above well

is, in my opinion, substantially identical with the

Perkins & Doulble method, and is also substantially

identical with the method employed by the defend-

ants Wigle and Cottengim in the case above-men-

tioned. The method so employed by the defendant

Owen included forcing the cement down through

the regular well casing by means of water pressure

;

Included separating the cement by a barrier from

the fluid being employed to force the cement down

the casing, and included holding the cement in posi-

tion under fluid pressure until the cement hardened.

A chemical was added to the cement to cause it to

set or harden very rapidly, and during such setting

and hardening, a fluid pressure was maintained in
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the casing a'bove the cement, which was in excess of

fourteen hundred (1,400) pounds, due to the weight

of approximately thirty-three hundred (3,300) feet

of fluid, and there was also the excess pressure on

the fluid which was produced by the pumps, and

which was sealed in the casing hy the closing of the

stop-cocks on the circulating head.

CYRUS BELL.

Subscribed and sworn to before me this 20th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California. [62]
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[Endorsed] : (Title of Court and Cause.) Affi-

davit of Cynis Bell. Filed Jul. 20, 1923. Chas. N.

"Williams, Clerk. By Edmund L. Smith, Deputy

Clerk, lijon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los An-

geles, Cal., Attorneys for plaintiff. [64]

(Title of Court and Cause.)

AFFIDAVIT OF JAMES C. PERKINS.

Slate of California,

County of Los Angeles,—ss.

James C. Perkins, being first duly sworn, de-

poses and saj^s:

My name is James C. Perkins, and I am the field

manager for Perkins Oil Well Cementing Company.

On July 12, 1923, Frank D. Smith reported to me
the facts as stated in his affidavit sworn to herein

on July 18, 1923, concerning the method employed

by defendant and the plug used in cementing Elliott

Well No. 2 on Telegraph Road in the Santa Fe

Springs oil field, Los Angeles County, California.

I thereupon personally w^ent to this well, arriving

at the well about 4:30 o'clock in the afternoon of

July 12, 1923. I there observed that the circulating

head still remained on the casing, with its valves

or stop-cocks closed, maintaining the excess pres-

sure on the casing.

JAMES C. PERKINS.
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Subscribed and sworn to before me this 20th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of James C. Perkins. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal. [65]

(Title of Court and Cause.)

AFFIDAVIT OF FRANK D. SMITH.

State of California,

County of Los Angeles,—ss.

Frank D. Smith, being first duly sworn, on oath

deposes and says:

My name is Frank D. Smith, and I am employed

by Perkins Oil Well Cementing Company, plaintiff

above named. On July 12, 1923, and at the direc-

tion of Mr. A. A. Perkins, President of the plain-

tiff, Perkins^ Oil Well Cementing Company, I went

to Elliott Well No. 2, located on Telegraph Road in

the Santa Fe Springs oil field, Los Angeles County,

California, for the purpose of ascertaining who was

cementing the well, and the method being employed

;

and at the time I arrived at the well, the well crew

was endeavoring to establish circulation down the

casing, which had been inserted into the well pre-

paratory to cementing. I was accompanied by Earl
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W. Wagner. A cementing outfit was at the well,

set up ready to start cementing. In addition to the

truck carrying the cementing outfit, there were two

Ford roadsters at the well. "Owen Oil Well

Cementing Company" was printed on the truck and

both roadsters. Wagner pointed out a man stand-

ing by the cement outfit, as the defendant, J. M.

Owen. At the time I entered the derrick, a plug

was lying on the floor ; and after the same had been

picked up and examined by Wagner, it was handed

to me, and I carefully examined it. Wagner asked

one of the well crew if that was the plug that Owen
was using, and he replied that it was. The sketch

annexed hereto illustrates this plug, which was

formed with an elongated circular wooden body

provided at the bottom with an iron guide. A
leather cup, [&6'\ similar to those employed on

the top plug used by Perkins Oil Well Cementing

Company, was affixed to the top of this wooden

body. Three slips or dogs were positioned around

the middle of the wooden body. I have examined

the drawings of letters patent No. 1,443,474, copy

of which is annexed to the answer to bill of com-

plaint in this case. The plug that I observed as

aforesaid was not provided with any expansible

packing such as illustrated at ''16" in said draw-

ings. The plug had no telescoping or sliding ar-

rangement such as illustrated in the aforesaid

drawings. The plug which I observed as aforesaid

had no provision to prevent the cement from pass-

ing upwardly by the plug, except for the leather

cup, and the leather cup could not so function un-
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less a pressure was maintained above it. The plug

which I observed as aforesaid could not hold the

cement in position until a set takes place, unless

fluid pressure be maintained above the plug. After

completing our examination of the plug, Wagner

and I left the well, and returned to the shop in

Whittier of Perkins Oil Well Cementing Company,

where we reported that the defendant, J. M. Owen,

was about to cement the well, and the character of

the plug that he was using. Mr. Perkins instructed

me to return and watch the cementing of the well.

I arrived back at the well (Elliott No. 2) about

10:30 A. M., and when I reached the well, circula-

tion had been established and the casing had been

all inserted into the well. There was affixed at the

top of the casing a circulating head provided with

two connections. Each of these connections had a

stop-cock or valve. The hose from the cement outfit

was connected to the head, and the desired amount;

of cement was pumped into the casing. Thereupon

the pumping was stopped and the head was re-

moved. The plug which I had observed and de-

scribed as aforesaid was then placed in at the top of

the casing by one of the drilling crew. [67] About

a half-dozen empty and folded cement sacks were

placed in on top of this plug. The head was then

repositioned on the casing, and the hose from one of

the mud-pumps connected to one branch of the head,

and a hose from the other mud-pump connected to

the other branch of the head. After the plug was

inserted into the casing as aforesaid, there was no
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connection made to the cementing unit, and no

cement was forced into the casing above the plug.

After the hoses had been connected as aforesaid,

mud-fluid was pumped into the casing, and this

pumping was continued until the pumps were auto-

matically shut down by the action of the plug within

the casing. From the manner in which the pumps

were shut down, and from comparison with the

shutting down of the pumps during the operation

of the Perkins process, I judge that the plug was

arrested in the bottom of the casing by a suitable

barrier or obstruction. After the pumps were auto-

matically shut down as aforesaid, the well and

cementing crews left the rig. I observed that they

did not remove the head, and did not release the

pressure on the well casing. I left the well for my
lunch, and returned about 12:45 P. M. of the same

day. Upon my return to the well, I looked to see

and found that the circulating head was still on the

casing, and that the pressure on the casing had not

been relieved. I thereupon left the well, and re-

turned in about three-quarters of an hour and found

that the circulating head was still positioned on the

casing, with the hoses connecting the head to the

pumps just as before. Before my return to the well

at the last time just stated, the cementing outfit had

been removed from the well. I thereupon returned

to the shop at Whittier of Perkins Oil Well Cement-
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ing Company and reported to J. C. Perkins what I

had observed. [G8]

FRANK D. SMITH.

Subscribed and sworn to before me this 18th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.
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[Endorsed] : (Title of Court and Cause.) Affi-

davit of Frank D. Smith. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for plaintiff. [70]

(Title of Court and Cause.)

AFFIDAVIT OF EARL W. WAGNER.

Earl W. Wagner, being first duly sworn, deposes

and says:

My name is Earl W. Wagner, and I am employed

hy Perkins Oil Well Cementing Company. I have

read the affidavit of Frank D. Smith this day made in

the above-entitled cause, and the same correctly

states the facts concerning the inspection visit I

made with him on July 12, 1923, to Elliott Well No.

2, on the occasion of which visit we ascertained that

the well was being cemented by J. M. Owen, defend-

ant above named, and examined the plug being there

employed. As stated in the said affidavit of Frank

D. Smith, the plug being there employed by the de-

fendant J. M. Owen had no provision enabling the

plug to prevent cement from passing back by the

plug, unless fluid pressure be maintained above the

plug and on the leather cup at the top thereof.

On the next day, July 13, 1923, and on my return

from cementing a well for Perkins Oil Well Cement-

ing Company, I stopped in at the derrick of the said

Elliott Well No. 2, at about 3:30 o'clock in the

afternoon. My purpose in visiting the well was
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to see if the circulating head was still positioned on

the casing and whether or not the pressure on the

casing was still maintained. I found that the cir-

culating head had not been removed from the cas-

ing, and that the same remained there with a hose

connecting from one lead to one of the mud-pumps.

The other hose had been removed. I examined and

found that both of the stop-cocks or valves on the

circulating head were closed.

EARL W. WAGNER. [71]

Subscribed and sworn to before me this 18th day

of July, 192'3.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of Earl W. Wagner. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. [72]

(Title of Court and Cause.)

AFFIDAVIT OF DEFENDANT J. M. OWEN
IN OPPOSITION TO MOTION FOR PRE-
LIMINARY INJUNCTION, IN RESPONSE
TO PLAINTIFF'S AFFIDAVIT.

:

State of California, '

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and
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says: I am the defendant in the above-entitled

cause. In response to the order to show cause

heretofore on June 29th, 1923, entered in the above-

entitled cause, I described fully and completely in

my verified answer to the bill of complaint and in

my affidavit accompanying my said verified answer

the method I had theretofore employed in cementing

wells, and which I now employ and which I intend

to continue to employ unless restrained by this

court. I attempted to make clear in said verified

answer and affidavit as well as my other evidence

accompanying the same that I had at no time used

the process covered by any of the claims of the Per-

kins patent in suit and particularly by claim 2

thereof, in that, (1) I omitted from my process the

step of the Perkins claim requiring the water to be

separated from the cement by a suitable barrier,

and (2) I did not hold the cement in position under

v^ater pressure until the cement hardened which

constitutes the last step of the process of said claim

in suit—in fact I did not hold the cement under

water pressure for any purpose whatever, but de-

pended solely upon maintaining the cement in posi-

tion behind the casing upon certain spring actuated

dogs with which my patented plug is equipped (I

have [73] a license and am operating under the

Inskeep patent on said plug which is fully described

in my verified answer).

In response to such showing, plaintiff has filed

several affidavits mentioning two instances in which

plaintiff asserts I did use all of the steps of the

process of the patent in suit. I am making this
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affidavit in repl}^ to such alleged specific instances

of infringement.

I was present and engaged in superintending the

cementing operations of hoth of the wells mentioned

in plaintiff's last mentioned affidavits, namely,

Texas Holding Company Well No. 3 at Huntington

Beach, which was cemented on July 19, 1923; and

Elliott Well No. 2 on Telegraph Road, Santa Fe

Springs Oil Field, Los Angeles County, California.

I am, of course, familiar with every detail of the

process employed on these wells. I used identically

the same plug as described in my verified answer

and former affidavit and such plug was used in

identically the same manner and with identically

the same effect.

The affidavits on behalf of plaintiff referring to

these specific instances are entirely untrue in all

material respects as I now proceed to specifically

point out:

In the cementing of Well No. 3 of the Texas Hold-

ing Company mentioned in said plaintiff's affidavit

as an exception to my general rule, the operation of

cementing was as follows:

First circulation was obtained by pumping fluid

down through the casing and up outside the casing.

After circulation had thus been obtained a sufficient

amount of cement to cement the well was pumped in

on top of the water column, no plug or barrier or

separator whatever being used to separate the

cement from the water below it. After such cement

had been pumped into the casing, one of the plugs

of identical construction with that described in my
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verified answer and former affidavit (a model of

which my counsel will have in court at the time of

the hearing) was inserted in the casing above the

cement. On [74] top of and above this plug was

then placed six sacks of cement so that the plug was

covered or embedded in the cement below it and

above it, it being covered with such cement to a

depth of about tjwenty feet. This cement was placed

on top of the plug so that it would be in the bottom

of the well above the plug when the cementing opera-

tion had been completed in order that the operator

might have assurance that all the cement had not

been pumped up outside the casing and that there

was sufficient cement around the bottom of the

casing to make a sure water shutoff. After the

last mentioned cement was placed on top of the plug

more water was pumped into the casing above the

column of cement in which the plug as I have de-

scribed was embedded and the whole column of

cement was forced downwardly to the bottom of the

well. The slowing of the pump indicated when the

plug had reached the bottom and further pumping

was then discontinued. At the time pumping was

discontinued I was on the floor of the derrick and

Mr. A. E. Dutzi, a derrick man in the employ of the

Federal Drilling Company and employed on said

well No. 3 of the Texas Holding Company was on

the stabbing board near the head. Mr. Dutzi im-

mediately closed the stop-cocks on the head but I

immediately called to him and directed him to open

them which he did. With these cocks open it is

obvious that the removal of the hose connections
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from the head as described in the affidavit of 'Cyrus

Bell (page 4, lines 15-17 thereof) filed on behalf

of plaintiff, there could not possibly be any pressure

on the casing and reliance necessarily must be upon

the spring actuated dogs with which my plug is

equipped to hold the cement in place outside the

casing.

I am positive that these stop-cocks were left open

after being opened under my direction by the said

Dutzi. It was about eight o'clock in the evening

when the cementing operation was completed and

the head was not needed until early the next morn-

ing so it was allowed to remain in place until about

nine o'clock [75] the next morning when it was

removed and taken out to Santa Fe Springs for use

with another job. I am unable to understand how

affiant for plaintiff could testify fairly and honestly

that these stop-cocks were closed and not admit that

they were, under my direction, thereafter immedi-

ately opened. I present with this affidavit the affi-

davit of the said Dutzi a® well as of Dave Johnson,

the tool pusher in charge of said well, and of J. D.

Koykendall, driller at said well, who were all present

when I gave the direction to open the cocks and

who have testified that they were opened in accord-

ance with my direction.

It takes several days at least for the cement to

harden sufficient to permit further drilling opera-

tions and during all the time after the removal of the

head early the next morning after the cementing

operation had been completed there was no pressure

maintained on the casing or the plug, said plug
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being entirely relied upon to hold the cement in

place behind the casing until the cement hardened.

Referring to the only other pretended instances

in which plaintiff's affidavits assert that I infringed

the patent in suit by the employment of all the steps

of their process, namely, Elliott Well No. 2 on Tele-

graph Road in the Santa Fe Springs Oil Field,

Los Angeles County, California. This well was

cemented on July 12, 1923, and I was present and

in charge of the entire operation. The same kind

of a plug was used as I have in the immediately

preceding description mentioned and which was

fully described in my verified answer and former

affidavit on this motion and such plug was used

in identically the same manner. The spring actu-

ated dogs with which the plug is equipped were re-

lied upon entirely to hold the cement behind the

casing, and no water pressure was used to hold the

cement in position under pressure until the cement

hardened, as called for by the claim of the Perkins

patent in suit.

As with the Texas Holding Company Well No. 3,

a substantial [76] amount of cement was placed

on top of the plug, so that the plug was not used

as a barrier or separator to separate any water

from any cement. The plug was entirely embedded

in the cement. The operation was identical in all

substantial respects with the operation of cement-

ing the Texas Holding Company Well No. 3 which

I have above described. There was no barrier

whatever between the water which filled the casing

after the operation of securing circulation had been
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completed, the cement being pumped directly on

top of the water. Neither was there any barrier

between the cement above the plug and the water,

the plug not being used to any extent or in any

manner whatsoever to separate any water from any

cement. After the column of cement with the plug

embedded in it reached the bottom pumping was dis-

continued and all stop-cocks and valves were opened

so that there was not and could not have been any

pressure on the casing, the spring actuated dogs on

the plug being entirely relied upon to hold the

cement in position while the cement hardened.

There were present at the time of the last-

mentioned cementing operation the following per-

sons, all of whom have made affidavits in corrobora-

tion of the circumstances as I have above set them

forth relating to said Elliott Well No.3 ; Dave Briggs,

driller; J. M. Briggs, cat-head man; Oscar Bean,

back-up man; A. V. Crissman, tool-pusher; H.

Blize; J. D. Bone, derrick-man; R. N. Combs, pro-

duction foreman; and Tunis Smith, superintendent.

While it is true the head was left on the casing

this was not done for the purpose of maintaining

pressure, but solely because it belonged to the Federal

Drilling Company, but the leaving of the head on

the casing did not have any effect whatever toward

maintaining pressure.

There is no advantage whatever in using my plug

as a barrier to separate water from cement and I

have not so used it [77] and I do not so use it at

the present time. And my experience in many,

many cementing jobs has proven to me beyond all
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question that there is no danger whatever of the

cement becoming diluted by water to any detri-

mental degree when barriers are not used.

If there is thought to be any possible theoretical

or any advantage in the use of any plug as a bar-

rier to separate any water from any cement, I have

not availed myself of it, do not desire to use it,

and have no intent to ever use it. If there is

thought to be by anyone any advantage in using

the last step of the process of the patent in suit,

namely, that of ^'holding the cement in position

under water pressure until the cement hardens"

I have not at any time used such step, the spring

actuated dogs on my patented plug dispensing en-

tirely with any necessity of water pressure to hold

the cement in position behind the casing during the

several days during which the cement hardens.

This affidavit is accompanied by affidavits of

those in charge of large companies for whom I

have cemented wells, in which affidavits it is stated

in effect, among other things, that my patented plug

is one of the greatest improvements in oil well

cementing that has ever been produced. I can

cement wells at less expense with my patented plug

than with the process of the patent in suit, con-

sequently if I were enjoined from using it, irre-

parable damage would be done not only to me, but

to owners of oil wells generally who would be de-

prived of the great advantage and saving of time

afforded by my patented plug.

An injunction against me, even if limited to the

specific combination of steps of the claim of plain-



Perkins Oil Well Cementing Company. 89

tiff's patent would be misunderstood and would

cause confusion among those who would otherwise

employ me to cement wells, and would place me in

the unfavorable light before my said employers of

having trespassed upon the patent in suit—which

I have not done. Plaintiff would be in a position

to take advantage of the [78] confusion resulting

from any such injunction and to take from me
legitimate employment in no manner constituting

or necessitating an infringement of the patent in

suit. Possibly employers would require of me
bonds to protect them in case my process was found

to be an infringement, and the result would be an

undoubted great and unmerited trade advantage

to plaintiff and an irreparable damage and injury

to me. I might not be in a position to prove posi-

tively that I had lost any particular job on account

of any such injunction and might thus lose a very

large proportion of noninfringing business without

being able to prove definitely that such loss was due

to the confusion caused by such injunction.

I have noted particularly that in the affidavit of

Cyrus Bell appears the following:

''From my experience with such devices, and

my knowledge of oil-field tools and practices,

and my examination of the plug employed by

defendant Owen, I am firmly of the opinion

that the defendant Owen's plug cannot be re-

lied upon to maintain the cement in position

until the same hardens unless fluid pressure

be maintained above the plug."
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We are cementing wells by my process every day

and in answer to Mr. Bell's opinion as above ex-

pressed we are prepared to demonstrate that my
plug can be relied upon and does actually maintain

the cement in position. I ask the Court to permit

such demonstration to be made. I am prepared to

cement as many wells as the Court cares to witness

and to show to the Court that pressure can be re-

moved and the plug absolutely relied upon to main-

tain pressure.

J. M. OWEN.

Subscribed and sworn to before me this 30th day

of July, 1923'.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California. [79]

(Title of Court and Cause.)

AFFIDAVIT OF DAVE BRIGGS IN OPPO-
SITION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

Dave Briggs, being first duly sworn, deposes and

says: I reside at 22031/2 Bermuda Street, Long

Beach, California. I am employed as driller by

the Federal Drilling Company, and on July 12,

1922, during the time that Elliott Well No. 2 on

Telegraph Road in the Santa Fe Oil Field, Los

Angeles County, California, was being cemented.
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I was present and employed at said well. I wit-

nessed the entire operation of cementing the last-

mentioned well at the time and place above-men-

tioned. The well was cemented some time in the

morning and the cementing was completed either

in the forenoon or shortly thereafter; for it was

completed before we went to lunch. The well was

cemented by the Owen Oil Well Cementing Com-

pany and defendant J. M. Owen was in charge of

the operation.

The circulating head was not removed after the

operation, but, being the property of the Federal

Drilling Company was left in position, but all valves

and stop-cocks were immediately opened after ce-

menting and left open, and no pressure whatever was

maintained on the well.

My attention has been called to the affidavit of

James C. Perkins, in which referring to this job,

he says that at 4:30 o'clock in the afternoon of July

12, 1923, he observed the circulating head in a ques-

tion in position with its valves or stop-cocks closed

thereby maintaining an excess pressure on the

casing. [80] This statement is entirely mistaken,

as all valves and stop-cocks were immediately

opened as soon as the job had been completed, just

before noon (or possibly shortly thereafter) and

were not thereafter closed, and there was positively

to my knowledge no pressure maintained on the

casing.

I observed the entire process of cementing this

well at the time and place aforesaid, and the opera-

tion was as follows: Circulation was first estab-
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lished by pumping fluid down through the casing,

after which cement sufficient in amount to cement

the well was pumped into the casing above the

water column and separated by no means whatever

—there being no barrier or separator to separate

the water from the cement. Any such separator

or barrier between water and cement is entirely

unnecessary to my knowledge, as water and cement

will not mix to any appreciable degree, or degree

sufficient to impede the operation of cementing if

barriers are not used. When sufficient cement to ce-

n>ent the well was pumped into the casing above the

water column a plug was inserted into the casing,

which plug was equipped with dogs and which plug

also had a leather cup on top and a rubber packer to

make it fit the casing tightly. Said plug had a

wooden body and bottom.

The dogs on this plug were designed so as to be

held normally outward against the casing by means

of springs which permitted the plug to move down-

wardly through the casing, but which upon any

tendency to move upward would bite into the casing

and prevent any such upward movement. After

the plug was in place in the casing in the cementing

operation which I am describing, two cement sacks

were placed on top of the plug and then about six

feet of cement was placed above the plug, so that the

plug was embedded in the cement and so that the

plug was not used to separate any water whatever

from the [81] cement. Fluid was then pumped

in on top of the cement, and the column of cement

with the plug embedded in it was forced downwardly
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through the casing. When it reached the bottom of

the casing (as indicated by the slowing of the pump)

further pumping was discontinued and all pressure

w^as immediately released by opening all stop-cocks

and valves w^hich might have been relied upon to

maintain pressure. The plug was thereafter en-

tirely relied upon to hold the cement in place out-

side of the casing; and when, several days there-

after further drilling was continued the plug was

found to be right on the bottom, not having slipped

upward to any extent whatever.

DAVE BRIGGS.

Subscribed and sworn to before me this 27 day of

July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [82]

(Title of Court and Cause.)

AFFIDAVIT OF OSCAR BEAN IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

Oscar Bean, being first duly sworn deposes and

says: I reside at number Painter Avenue,

Whittier, California, and am back up man employed

by the Federal Drilling Company, and on July 12,

1923, was employed on Elliott Well Number 2 on
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Telegraph Eoad, in the Santa Fe Springs Oil Fields,

Los Angeles County, California. I was present

at the time and place last mentioned during all of

the time of the cementing of said well.

The well was cemented by the Owen Oil Well

Cementing Company, and J. M. Owen was in charge

of said operation.

I have read the description of the method used

in cementing said well as contained in the affidavit

of Dave Briggs, entitled in this cause, and ac-

companying this affidavit in opposition to motion

for a preliminary injunction. Such description is

correct, that is to say, cement was placed on top of

the plug, the plug thus being embedded in the

cement and not being used as a barrier to separate

any cement from any water.

The plug was equipped with spring actuated dogs

which prevented it from moving upwardly, but did

not prevent its downward movement through the

casing. Immediately after the completion of the

job of cementing all stop-cocks and valves on the

circulating head were open, so that there was no

pressure whatever maintained on the casing, the

plug being relied upon entirely to hold the cement

in place back of the casing. The head, however,

was left in place, being the property of the Federal

Drilling Company. [83] The fact that the head

was in place did not result in any pressure, because,

as I have said all stop-cocks and valves were open.

1^0 pressure was thereafter or at any time relied

upon to maintain the cement in place during hard-

ening.

OSCAR BEAN.
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Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [84]

(Title of Court and Cause.)

AFFIDAVIT OF R. N. COMBS IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

R. N. Combs, being tirst duly sworn, deposes and

says: I reside at 5559 South Pickering Avenue,

, California, and am Production Foreman for

the Elliott Petroleum Company, and was present

on July 12, 1923, at the time Elliott No. 2 on Tele-

graph Road, Santa Pe Springs Oil Fields, Los

Angeles County, California, was cemented.

I observed the entire process of cementing with

which I an quite familiar. The well was cemented

by the Owen Oil Well Cementing Company and was

in charge of J. M. Owen defendant in this case.

The operation was as follows: Circulation having

been established by pumping fluid down through the

casing and up outside of the casing, a sufficient

amount of cement to cement the well was pumped

into the casing above the column of water, no means

to separate the water from the cement being used
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whatever. After such cement had Sbeen pumped
into the casing a wooden plug with a leather cup

on top of it and with a rubber packer sleeve in the

middle of it was placed in the casing on top of the

cement. There was no iron guide at the bottom

of the plug such as illustrated in the drawing at-

tached to the affidavit of Frank B. Smith, filed in

support of a motion for preliminary injunction in

this cause. The rubber packer was so arranged and

designed so that it would pack off and hold pressure

from the bottom. [85]

This plug was equipped with three spring actua-

ted dogs so designed as to permit the plug to go down-

wardly but prevent it from rising in the casing.

After this plug was placed in the casing above the

cement two cement sacks were placed on top of it

and then five or six feet of cement was placed on

top of the sacks. The plug was thus embedded in

the cement and was not used as a barrier to separate

any water from any cement whatever. The purpose

of the plug was not to separate water from cement

because such separation is not necessary. I know

from experience that cement will not mix with

water to materially affect the successful outcome of

a job if separators are not used.

After the cement was placed on top of the plug

more fluid was pumped into the casing and the

column of cement with the plug embedded in it was

forced downwardly through the casing. When the

plug reached the bottom further pumping was dis-

continued, and while the head was allowed to re-

main in position on the casing, being the property
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of the Federal Drilling Company, all stop-cocks and

valves were open so that there was no pressure

whatever maintained on the casing. The plug

thereafter was entirely relied upon to hold the

cement in place behind the casing and the cement

was permitted to harden during the several days

which followed, being held in place only and en-

tirely by the plug, no water pressure whatever being

used, to hold such cement in place.

R. K COMBS.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [86]

(Title of Court and Cause.)

AFFIDAVIT OF H. BLIZE IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-

JUNCTION.

State of California,

County of Los Angeles,—ss.

H. Blize, being first duly sworn, deposes and says

:

I reside at 1228 Raymond Avenue, Long Beach,

California, and am employed by the Federal Drill-

ing Company. On July 12', 1923, at the time that

Elliott Well No. 2 on Telegraph Road, in the Santa

Fe Springs Oil Fields, Los Angeles County, Cali-
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fornia, was cemented, I was employed upon and

actively participated in the cementing of tliat well.

I have had read to me the affidavit of Dave Briggs

who was also an employee of the Federal Drilling

Company at the time mentioned, and who was

present at the cementing of said wells, and I find

that the description of said cementing operations as

contained in said affidavit of Dave Briggs is cor-

rect.

A substantial amount of cement on top of the

plug. The plug had spring-actuated dogs to pre-

vent its rising in the casing. As soon as the pump-

ing of the cement into the casing has ceased by

reason of the plug reaching the bottom, all stop-

cocks and valves on the circulating head were

opened, thus relieving all pressure, so that there

was no pressure whatever maintained on the casing,

the plug being entirely relied upon to hold the

cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [87]

The plug alone during the several days which

followed allowing the cement to harden was relied

upon to hold the cement in place.

H. BLIZE.

Subscribed and sworn to before me this 27th day

of July, 1923:.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [88]
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(Title of Court and Cause.)

AFFIDAVIT OF J. D. BONE IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-

JUNCTION.

State of California,

County of Los Angeles,—ss.

J. D. Bone, being first duly sworn, deposes and

says: I reside at Montebello, California, and am
derrick-man employed by the Federal Drilling Com-

pany. On July 12, 1923, at the time that Elliott

Well No. 2 on Telegraph Road, in the Santa Fe
Springs Oil Fields, Los Angeles County, California,

was cemented, I was employed upon and actively

participated in the cementing of that well.

I have had read to me the affidavit of Dave

Briggs, who was also an employee of the Federal

Drilling Company at the time mentioned, and who
was present at the cementing of said wells, and I

find that the description of said cementing opera-

tions as contained in said affidavit of Dave Briggs

is correct.

A substantial amount of cement was placed on

top of the plug. The plug had spring actuated

dogs to prevent its rising in the casing. As soon

as the pumping of the cement into the casing had

ceased by reason of the plug reaching the bottom,

all stop-cocks and valves on the circulating head

were opened, thus relieving all pressure, so that

there was no pressure whatever maintained on the
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casing, the plug being entirely relied upon to hold

the cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [89] The plug alone

during the several days which followed allowing

the cement to harden was relied upon to hold the

cement in place.

J. D. BONE.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19', 1926. [90]

(Title of Court and Cause.)

AFFIDAVIT OF J. M. BRIGGS IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Briggs, being first duly sworn, deposes and

says: I reside at 2203% Bermuda Street, Long

Beach, California, and am employed as cat-head

man working on rig for the Federal Drilling Com-

pany, and was employed on July 12, 1923, on Elliott

Well No. 2, Telegraph Road, in the Santa Fe
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Springs Oil Field, Los Angeles County, California.

I was present during all times during the cement-

ing of said well on said date last mentioned. The

well was cemented by the Owen Oil Well Cementing

Company and J. M. Owen, defendant in this case

in which this affidavit is given, was in charge of

such work. I am quite familiar with the process

of cementing employed by said Owen, and observed

all steps of the operation of cementing the well

mentioned. The head was left on the casing at the

conclusion of the job of cementing, but all stop-

cocks and valves controlling pressure were open,

so that there was no pressure maintained on the

casing after the completion of the cementing job.

I have heard read the affidavit of Dave Briggs,

entitled in this cause, describing the method of use

of the plug and the procedure adopted in cement-

ing the well in question. The affidavit of Dave

Briggs properly describes that method. Cement

was placed on top of the plug so that the plug w^as

not used to separate any water from any cement,

and the spring actuated dogs on the plug, more

fully described in said last-mentioned affidavit of

Dave Briggs were, at the conclusion of the [91]

job, wholly relied upon to hold the cement behind

the casing until it hardened.

I understand that in an affidavit of J. C. Perkins

it is said that the valves and stop-cocks were closed

and remained closed after the cementing of this well,

thus maintaining pressure. Any such statement is

entirely erroneous, as I know positively that said

valves and stop-cocks were opened and left open
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and the plug alone was relied upon to hold the

cement in place.

J. M. BRIGGS.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [92]

(Title of Court and Cause.)

AFFIDAVIT OF TUNIS SMITH IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

Comity of Los Angeles,—ss.

Tunis Smith, being first duly sworn, deposes and

says: I reside at Santa Fe Springs, Los Angeles

County, California, and am employed as superin-

tendent of the Federal Drilling Company, Santa Fe

Springs Division. On July 12, 192,3, I was present

at the Elliott Well No. 2 on Telegraph Road in the

Santa Fe Springs Oil Field, Los Angeles County,

California, and there saw the plug employed by

Owen Oil Well Cementing Company and defendant

J. M. Owen in cementing wells.

The said Owen Oil Well Cementing Company has

cemented several wells for me using such plug of
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the identical construction that was used at the

Elliott Well No. 2 last referred to.

The plug illustrated in the drawing attached to

the affidavit of Frank B. Smith used on behalf of

plaintiff in its application for a motion for a pre-

liminary injunction, is not an accurate representa-

tion of the plug used by the said Owen. The Owen

plug which I have always seen used by defendant

and by the Owen Oil Well Cementing Company

and which was used at the Elliott Well No. 2 above

mentioned had no iron guide such as illustrated in

said drawing or described in said Smith affidavit.

Said illustration is further inaccurate in that the

Owen plug has a packing rubber which is not shown

in the Smith drawing.

The Owen plug, on the contrary, is so designed

that pressure from below enables it to pack off and

hold very [93] easily. Such Owen plug is

equipped with spring actuated dogs to prevent the

plug from rising through the casing.

The Owen Oil Well Cementing Company have

cemented a number of wells for me and have always

used the same kind of plug as used at the Elliott

Well No. 2. Such plug has always been relied

upon, to my knowledge, to hold the cement in place

back of the casing. The use of such plug, and the

dispensing with pressure to hold the cement in

place outside of the casing saves a great deal of

time in operating during which preparation for

further drilling may be carried on.

The pressure on all jobs to which I have referred

done for me by the Owen Oil Well Cementing Com-
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pany has always been released immediately upon

the completion of the cementing operation, and

the plug entirely relied upon to hold pressure.

It is my firm opinion based upon long experience

and particular observation of the jobs done for me
by the Owen Oil Well Cementing Company and

defendant J. M. Owen that no chance whatever is

taken of the cement flowing back into the casing if

pressure is released and the plug alone depended

upon to hold pressure. I believe the Owen plug,

which I have heretofore referred to is one of the

most important and valuable improvements in oil

well cementing that I have ever used, and I have

been intimately connected with the oil industry for

years and during all that time have been

familiar with various methods and means of

cementing wells.

TUNIS SMITH.

Subscribed and sworn to before me this 27th day

day of July, 192,3.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [94]
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(Title of Court and Cause.)

AFFIDAVIT OF A. V. CRISSMAN IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

A. V. Crissman, being- first duly sworn, deposes

and says: I reside at Santa Fe Springs, Cali-

fornia, and am employed as tool pusher for the

Federal Drilling Company. On July 12, 1923, at

the time that Elliott Well No. 2 on Telegraph Road,

in the Santa Fe Springs Oil Fields, Los Angeles

County, California, was cemented, I was employed

upon and actively participated in the cementing of

that well.

I have had read to me the affidavit of Dave

Briggs, who was also an employee of the Federal

Drilling Company at the time mentioned, and who

was present at the cementing of said wells, and I

find that the description of said cementing opera-

tions as contained in said affidavit of Dave Briggs

is correct.

A substantial amount of cement was placed on

top of the plug. The plug had spring actuated

dogs to prevent its rising in the casing. As soon

as the pumping of the cement into the casing had

ceased by reason of the plug reaching the bottom,

all stop-cocks and valves on the circulating head

were opened, thus relieving all pressure, so that

there was no pressure whatever maintained on the
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casing, the plug being entirely relied upon to hold

the cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [95]

The plug alone during the several days which fol-

lowed allowing the cement to harden was relied

upon to hold the cement in place.

A. V. CRISSMAN.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 192.6. [96]

(Title of Court and Cause.)

AFFIDAVIT OF J. D. COYKENDALL IN OP-

POSITION TO MOTION FOR PRELIMI-
NARY INJUNCTION.

State of California,

County of Orange,—^ss.

J. D. Coykendall, being first duly sworn, deposes

and says: I reside at 414 Vine Street, Anaheim,

California, and am employed as a driller by the

Federal Drilling Company on the Texas Holding

Well No. 3. Was present on July 19, 1923, when

said last-mentioned well was cemented and observed
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the operation of cementing. The well was cemented

by the Owen Oil Well Cementing Company. I am
acquainted with Mr. J. M. Owen, who was was

present during all the time the well was being ce-

mented and had charge of the same, that is to say,

had charge of the operation of cementing. I am
very familiar with the method of cementing wells

employed by J. M. Owen. In the case of the well

last mentioned circulation was first established by

pumping fluid down through the well casing; then

a sufficient amount of cement to cement the well

was pumped in on top of the water column, no

means or device of any kind whatever being used

to separate the water from the cement. After suffi-

cient cement had been pumped into the casing on

top of said water column, a plug was inserted, which

plug had dogs normally held in contact with the

casing by means of springs and which were designed

to permit the plug to move downwardly through

the casing but which would resist any tendency of

the plug to move upwardly. On top of this plug

were placed two cement sacks, and above the cement

sacks were placed fifteen or twenty feet of cement,

[97] so that the plug was not used to separate any

water from the cement, but was embedded in the

cement. After the cement was placed on top of the

plug, more fluid was pumped into the casing to

force the cement with the plug embedded in it down

through the casing. When the plug reached the

bottom which was indicated by the slowing down

of the pump further pumping was discontinued.

At this time A. E. Dutzi, an employee of the Fed-



108 J . M. Owen vs.

eral Drilling Company was up near the head on the

stubbing board. He immediately turned off the

stop-cocks controlling the flow from the pump
through the hose to and through the head. De-

fendant J. M. Owen was on the floor below and

he immediately told Mr. Dutzi to open the stop-

cocks, which Dutzi immediately did and did

not close them again. I did not return to work

for several days and the plug was depended

upon entirely during the three or four days after

while waiting for the cement to harden to hold the

cement in place behind the casing.

J. D. COYKENDALL.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [98]

(Title of Court and Cause.)

AFFIDAVIT OF A. E. DUTZI IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Orange,—ss.

A. E. Dutzi, being duly sworn, deposes and says

:

I reside at 746 North Lemon Street, Anaheim, Cali-

fornia, and am employed by the Federal Drilling
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Company as a derrick-man on property of the

Texas Holding Company, Well No. 3, which well

was being drilled by the Federal Drilling Company.

Was so employed on July 19, 1923, at the time the

well was cemented. I was present at all times dur-

ing the cementing operation last referred to and am
thoroughly familiar with the process used in such

cementing. The well was cemented by the Owen
Oil Well Cementing Company, and Mr. J. M. Owen
has charge of the operation. A plug was used in

cementing this well. I saw this plug inserted into

the well casing during the process of cementing

said well on the date last mentioned. The process

of cementing was as follows: First water was

pumped down through the casing to establish circu-

lation ; then a sufficient amount of cement to cement

the well was pumped into the casing on top of the

water without the interposition of any barrier or

separator whatever ; then the plug was inserted into

the casing on top of the cement; after which six

sacks of cement were pumped on top of the plug

which covered the plug to a depth of twenty feet

with cement according to my estimate. This cement

was placed on top of the plug so as to be on the bot-

tom of the well upon the completion of the cement-

ing process. [99] The plug fitted the casing so

that the cement could not pass the plug and be

pumped up outside the casing. The plug was

equipped with spring actuated dogs which permitted

the plug to be forced downwardly through the cas-

ing but which would prevent the plug from rising

in the casing. After the plug was placed in the
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casing as I have described, the head being placed

on the casing water was pumped in on top of the

twenty feet or more of cement on top of the plug

and the plug with the cement in front of it and

cement on top of it was forced downwardly through

the casing. The slowing of the pump indicated

that the plug had reached the bottom of the

casing, whereupon further pumping was discon-

tinued. At the time the bottom was reached

further pumping was discontinued. At this time

I was on the stabbing board in the derrick

which was even in height with the tight head on

the casing and I personally closed certain stop-

cocks with which the head is provided which pre-

vents the liquid from passing through the connec-

tions to the pump and casing. Mr. J. M. Owen, the

defendant above named, was at that time on the

floor beneath and Mr. Owen then told me to open

those stops, which I did and left them open. I then

came down to the floor. It was about eight o'clock

in the evening when the job of cementing was com-

pleted and when I opened the stops.

I left the derrick shortly after that and when

I came back to work the next morning at nine

o'clock the head was gone. How much before eight

o'clock the head had been removed, I do not know.

No attempt to continue drilling operations was at-

tempted until after four days, this time being al-

lowed to permit the cement to harden. During all

this time, the head having been removed and no

means whatever having been used to hold pressure,

[100] of course there was no pressure on the
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plug, but the plug was relied upon solely to hold

cement in place outside of the casing during such

hardening process.

A. E. DUTZI.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [101]

(Title of Court and Cause.

^

AFFIDAVIT OF DAVE JOHNSON IN OPPO-
SITION TO MOTION FOR PRELIMINARY
INJUNCTION.)

State of California,

County of Orange,—^ss.

Dave Johnson, being first duly sworn, deposes

and says: I reside at 902 Magnolia Street, Hunt-

ington Beach, California, and am tool pusher em-

ployed by the Federal Drilling Company at Well

No. 3 of the Texas Holding Company. I was pre-

sent during all the time said Well No. 3 of the

Texas Holding Company was cemented on July 19,

1923, and am entirely familiar with the method used

in cementing said well. The well was cemented

by the Owen Oil Well Cementing Company and

Mr. J. M. Owen, defendant in this case, was in

charge of of the cementing operation. The cement-
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ing was commenced about 6:30 o'clock P. M., and

finished at 8 o'clock P. M., on July 19, 1923, during

all of which time I was present and observed the

cementing operation.

The operation was as follows: Circulation was

first obtained by pumping fluid down through the

casing and up the space outside of the casing.

When circulation had been established the amount

of cement necessary to cement the well was pumped

into the casing on top of the water column, no plug

or barrier whatever being used to separate the cement

from the water. After the cement had been pumped

into the casing a plug equipped with spring actuated

dogs was inserted into the casing. These dogs were

so designed as to permit the plug to be forced down-

wardly through the casing, but would prevent it

from arising in the casing. After this plug was

inserted in the casing above the cement about twenty

or more feet of cement was placed on top of the

plug, so that the [102] plug was not used as a

barrier to separate any water from the cement, but

was embedded in the cement. After placing this

substantial amount of cement on top of the plug

the cement with the plug embedded in it was forced

downwardly by a column of water. No barrier

whatever being used to separate the column of water

from any cement.

At the time the cementing was completed A. E.

Dutzi, a derrick man under my direction, was on

the stabbing board near the tight head. Mr. Dutzi

closed the stop-cocks with which the head is sup-

plied, but I heard Mr. J. M. Owen, the defendant
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in this case, direct Mr. Dutzi to open them. It

being late and defendant not needing the head it

was left in position. I returned to the derrick next

morning about 9 A. M. o'clock and found that the

circulating head had been removed. The cement,

of course, during the time between 8 o'clock in

the evening and before the time the head was re-

moved prior to my return the next morning had

not hardened sufficiently to permit drilling opera-

tions. Indeed, it was considered necessary to allow

the cement to harden for four days after the re-

moval of the head before drilling. During this time

the top of the casing was open and there was no

pressure, the spring actuated dogs on the plug being

relied upon exclusively to hold the cement in place

outside of the casing during the cementing process.

I am perfectly familiar with the method of

cementing oil wells which had theretofore been em-

ployed by the defendant Owen in cementing other

wells in the vicinity, and I know positively that no

pressure whatever was used to hold the cement in

position during the hardening, the dogs on the plug

being entirely relied upon for that purpose. For

instance, I observed the cementing of Well No. One
of the Woolner Lease, Huntington Beach, Garfield

Street, Block F, Garfield Tract. That well was

cemented by defendant Owen on and four

hundred sacks of cement were placed outside of the

[103] casing. The head was immediately removed

from the casing after the pumping ceased. There

was to my knowledge eight hundred pounds pres-

sure on the plug when it reached the bottom. This;
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pressure was shown by the gauge. Of course, as

soon as the head was removed the plug necessarily

held this pressure of cement outside of the casing,

thus demonstrating beyond all question that the

spring actuated dogs of the plug will hold at least

eight hundred pounds, which is far greater than any

average pressure necessary to be held in cementing

wells. How much more than eight hundred pounds

the plug would hold, I do not of course know, but

this demonstration showed me that thorough re-

liance could be placed upon the dogs without any

water pressure whatever.

DAVE JOHNSON.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [104]

[Endorsed] : (Title of Court and Cause.) De-

fendant's Reply Affidavits in Opposition to Motion

for Preliminary Injunction. Filed Jul. 30, 1923.

Chas. N. Williams, Clerk. Murray E. Wire, Dep-

uty. Westall and Wallace, Patent Lawyers, Suite

611 California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [105]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-
JUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: My attention has been called to certain affi-

davits of J. R. Knott and N. H. Franks, in which it

is stated among other things that at a well cemented

by me for Bush & Voorhees at Signal Hill, Los

Angeles County, California, on the 28th day of

July, 1923, pressure was maintained on the casing

after the completion of the cementing process.

This was caused by an accident which occurred

which in some way prevented the plug from stopping

the pump, in other words, the plug didn't perform

its intended and sole function of slowing or stop-

ping the pump, thus not operating the way the plug

of the patent in suit operates. So far as the use

of the plug is concerned on that particular job the

plug performed no function whatever, either of act-

ing as an indicator or of separating any water from

any cement. What caused the failure of the plug

to operate either as in the Perkins patent called

for or otherwise is not known. It might have been

caused by the breaking of the shoe at the bottom

of the casing or the parting of the casing, the cas-

ing being stuck off bottom so that it could not be

raised or lowered at the time the plug went out.
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The method of cementing that well consisted of for-

cing the cement in place between two water columns,

and the plug performed no function whatever as

barrier or otherwise. As in the other instances I

have spoken of cement was placed on top of the

plug and the plug was thus embedded in the cement.

It could not act as a barrier in any sense whatever,

because as I have said it [106] was pumped

right through the casing to the bottom of the well.

While pressure was maintained on the well after

the plug had thus been pumped through, in using

pressure I only used the combination of steps which

the Patent Office, as shown by the proceedings before

the Patent Office on the application for the patent

in suit clearly adjudicated did not belong to Per-

kins, but was open to the public. Moreover, there

is nothing whatever inconsistent in my affidavit

heretofore made with this statement, inasmuch as

the cement was not held under water pressure until

the cement hardened.

J. M. OWEN.

Subscribed and sworn to before me this 30th day

of July, 1923.

[Seal] SARA R. ARENZ,

Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of J. M. Owen in Response to Affidavit of

Knott and Frank. Filed July 30, 1923. Chas. N.

Williams, Clerk. Murray E. Wire, Deputy.

Westall and Wallace, Patent Lawyers, Suite 611
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California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant. [107]

.(Title of Court and Cause.)

AFFIDAVIT OF J. R. KNOTT.

State of California,

County of Los Angeles,—ss.

J. E. Knott, being first duly sworn, on oath de-

poses and says:

I am by occupation a machinist ; that on the 28th

day of July, 1923, I heard that the Owen Oil Well

Cementing Company was about to cement a well

for Bush & Voorhees at Signal Hill, Los Angeles

County, California ; that I arrived there with N. H.

Franks at four o'clock P. M.; that when I arrived,

the drilling crew were establishing circulation

through the 10-inch pipe preparatory to cementing

;

that there were present there at that time J. M.

Owen and one Bales in charge of the Owen Oil Well

Cementing truck and equipment ; the truck equipped

with the cementing outfit had printed on it "Owen
Oil Well Cementing Company"; J. M. Owen re-

moved from his Ford car a plug, which he laid on

the derrick floor; I later picked up and carefully

examined this plug. This plug had a wooden body,

at the top of which was a leather cup, and on the bot-

tom a rubber sleeve or packing device. There were

mounted on the body of this plug, spaced apart at

equal intervals, three dogs or slips for engaging the

well casing. At 5:05 o'clock P. M., circulation hav-
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ing been established to the satisfaction of the dril-

ling crew and J. M. Owen, the mixing of cement and

pumping of cement was started into the 10-inch

casing. The 10-inch casing had a circulating head

affixed therein, with two connections thereto ; one of

said connections was connected to the hose leading

to the slush-pumps of the rotary drilling outfit, and

one hose to the cementing pumps of the Owen Oil

Well Cementing Company. The pumping of ce-

ment down through the 10-inch casing was contin-

ued until all the cement was pumped into the well,

which was at 5:35 [108] o'clock P. M. At that

time the circulating head was removed from the

casing and a spacer-bar, made up of two pieces of

board each approximately one inch by four inches

by six feet long, with blocks between the two ends

and with a rubber disc on the top thereof, was then

inserted into the 10-inch casing. Immediately after

the placing of said spacer-bar in the 10-inch casing,

the plug which had been brought to the well by the

said J. M. Owen was then introduced into the 10-

inch casing, and one empty cement sack was placed

folded on top of said plug. The circulating head

was then inserted into the 10-inch casing, and the

pumping of mud into the 10-inch casing was started

by the slush pumps of the rotary drilling outfit.

The pumping of mud into the 10-inch casing was

continued until about seven o'clock, at which time

the pressure shown on the pressure-gages registered

between five and six hundred pounds. At about

seven o'clock P. M. the slush pumps were shut down,

and the pressure on the casing released. Upon the
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release of the pressure on the casing, mud flowed

from said casing under high pressure. J. M. Owen
closed said relief-valve and started the pressure

pump of his cementing outfit and pumped same for

a few moments. He again released the pressure on

said casing, and upon such release, mud under pres-

sure flowed from said 10-inch casing. The said

J. M. Owen again closed the relief-valve, and the

two stop-cocks in the circulating head were then

closed. The two hoses were then disconnected from

the circulating head at 7 :05 o 'clock P. M.

That at the time of the pumping in of the cement

into the 10-inch casing, and up to the time the pump-

ing was finished and the connections broken from

the circulating head, there were present, among

others, Walter Hughes, general superintendent of

Southwestern Drilling Company, and Mr. Harry

Bess, superintendent of Bush & Voorhees at Long

Beach, California. That the number of the well

which I have above described the cementing of, is

known as Bush & Voorhees/Barnes Lease No. 12,

located at Long Beach, California. [109]

That after the connections had been broken from

the circulating head, the said J. M. Owen and Bales

gathered up their cementing paraphernalia and re-

moved their outfit from the well. That affiant re-

mained with the said N. H. Franks at said well and

carefully noted that the stop-cocks on the circulat-

ing head were closed and kept closed until five

o'clock A. M. of July 29, 1923. That at one o'clock

A. M. of July 29, N. H. Franks left said well.

J. R. KNOTT.
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Subscribed and sworn to before me this 30th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of J. R. Knott. Filed Jul. 30, 1923. Chas.

N. Williams, Clerk. Murray E. Wire, Deputy.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [110]

(Title of Court and Cause.)

AFFIDAVIT OF N. H. FRANKS.

State of California,

County of Los Angeles,—ss.

N. H. Franks, being first duly sworn, deposes and

says

:

My name is N. H. Franks. That I reside at

Long Beach, California. I have read the affidavit

of J. R. Knott, this day made in the above-entitled

cause, and the same correctly states the facts con-

cerning the inspection visit I made with him on the

28th day of July, 1923, to Bush & Voorhees Well

Barnes Lease No. 12, on the occasion of which visit

we ascertained that the well was being cemented by

J. M. Owen and one Bales; that I left the well at

one o'clock A. M. of July 29, 1923, and returned at

seven o'clock A. M. of the same day, and at said
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time found the circulating head still on said well,

with the stop-cocks closed; that said circulating re-

mained on said well until some time between 10:15

and 10 :30 A. M. of the same day, at which time said

head was removed and a common screw-head, with

nipple, ''L" and plug thereon, was substituted and

placed in said 10-inch casing.

N. H. FRANKS.

Subscribed and sworn to before me this BOth day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of N. H. Franks. Filed Jul. 30, 1923. Chas.

N. Williams, Clerk. Murray E. Wire, Deputy.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [HI]

(Title of Court and Cause.)

STIPULATION FOR USE OF UNCERTIFIED
COPIES OF PATENTS.

It is hereby stipulated and agreed by the parties

to the above suit by their solicitors, that uncertified

printed copies of the specifications and dravmigs

of the United States letters patent and uncertified

photographic prints or copies furnished by the

United States Patent Office of any pertinent for-
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eign letters patent may be received in evidence

herein, with the same force and effect as the

originals or as though duly certified by the Com-

missioner of Patents, subject, however, to correc-

tion by production of originals or duly certified

copies if any error be found therein; and that the

recitals of the dates therein upon which the ap-

plications for such patents shall purport to be made
be deemed prima facie proof of the dates of the

filing thereof.

Dated: August 7, 1923.

LYON & LYON,
By LEONARD S. LYON,

Solicitors and of Counsel for Plaintiff.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.) 'Stipu-

lation for Use of Uncertified Copies of Patents.

Filed Aug. 13, 1923. Chas. N. Williams, Clerk.

By Edmund L. Smith, Deputy Clerk. Westall

and Wallace, Patent Lawyers, Suite 611 California

Bank Building, 629 South Spring Street, Los An-
geles, Calif., Attorneys for Defendant. [112]
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(Title of Court and Cause.)

OPINION.

Messrs. LYON & LYON, Attorneys for 'Complain-

ant.

Messrs. WESTALL and WALLACE, Attorneys

for Defendant.

Application for preliminary injunction restrain-

ing defendant from infringing letters patent 1,-

011,484. Plaintiff's patent covers a mode or pro-

cess of placing cement about and around the cas-

ing used in an oil well, for the purpose of prevent-

ing water from entering the well cavity.

In determining whether the injunction should

issue, there are to be considered the two main ques-

tions :

(1) Is the validity of plaintiff's patent clear ^'

(2) Do the acts being committed and threatened

to be committed by the defendant, amount
to infringement?'

Plaintiff contends that the first requirement has

been sufficiently satisfied in that it has shown, in

aid of the presumption of validity which attends

the issuance of its patent, that in two suits against

other parties the patent has been determined to be

valid. And further to the same end, that the evi-

dence heard in one of those cases, tried in the Dis-

trict Court of this district, and which evidence is

exhibited as part of the showing on this applica-

tion, establishes acquiescence of the public in

recognition of the patent right for a number of
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years preceding the commencement of this suit.

In that connection it is shown that on June 11,

1923, the late Judge Trippet of this court, after

trial had, entered a decree in the case of this plain-

tiff against Wilson B. Wigle and Vasco B. Oot-

tengim (Eq. No. F.-70) adjudicating plaintiff's

patent to he valid, and ordering an injunction to he

issued restraining defendants there concerned from

committing acts of infringement. It is further

shown that on the 12th day of March, 1923, in. the

Eastern District of Oklahoma, this plaintiff ob-

tained [113] a similar decree as against differ-

ent defendants. The last-mentioned decree ap-

pears to have been entered pursuant to a stipula-

tion, and, if by reason of that fact it was deprived

of the strength which would be attributed to a

formal adjudication, it is nevertheless available

as evidence under the head of acquiescence. (Wil-

son vs. Consolidated S. S. Co., 88 Fed. 289,

C. C. A. 1.) The record of the testimony given in

the case against Wigle et al. substantiates the claim

that for a period of eight or nine years at least

many oil development companies, among them be-

ing some of the largest operating throughout the

United States, have used plaintiff's patented pro-

cess and have recognized the patent claims. A
showing the facts adverted to seem to supply a

requisite basis upon which to rest an order for

preliminary injunction, provided the proof of-

fered shows that defendant is infringing plaintiff's

process and is likely to continue to do so. (Walker
on Patents, sec. 665; General Elec. Co. vs. Mallory
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& 'Co., 286 Fed. 175 ; Russo vs. First National Bank,

et al.. Fed. Eep. Advance Sheets, Vol. 287, No. 2,

page 273.) It may be here suggested that it was

not claimed on the defendant's behalf that his

financial responsibility is such as to assure plain-

tiff, in the event of its success in this action, satis-

faction for any damages that might be sustained;

neither was it offered on behalf of the defendant

to furnish a bond to protect plaintiff in any re-

covery of damages for infringement.

Defendant's main defense against this applica-

tion is that of noninfringement. He has made the

claim that, while adopting in part the process of

plaintiff, he has so varied the operation as to clearly

avoid any of the claims protected under the patent

right. A consideration of this defense makes it

necessary that a somewhat detailed description be

given of both the process described in plaintiff's

patent and that used by the defendant.

It appears from the evidence presented that,

prior to the date of plaintiff's patent, application

for which was filed on October 27, 1909, no sure or

generally effective method had been [114] de-

vised for the shutting out of water from oil wells;

that a flow of water into a well producing oil makes
an emulsion or mixture which practically renders

valueless the well, by destroying its product. It

was therefore a matter of outstanding importance,

a thing which marked the difference between suc-

cess and failure in the oil industry, that a method
be devised by which water could be prevented from
mixing with the oil. Efforts in that direction had
developed a crude process which was at times ef-
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fective, t)ut many times not—that was to drop bags

of cement to the bottom of the well (sometimes

amounting to several tons) and then breaking up
the bags by the use of iron tools used for the pur-

pose of drilling. Strata of water sands are gen-

erally encountered above the strata of oil sands,

the former being ordinarily separated from the

latter by impervious strata of rock or shale. The
water, between its confining strata, may be under

considerable pressure, as is illustrated in the case

of artesian wells, where the pressure operates to

eject water above the surface of the ground. As

the drilling of an oil well progresses, and the drill-

ing tools perforate the confining strata above and

beneath the water-bearing sands, the water floods

in and around the well casing and will follow the

drilling tools. If this condition is permitted to

accompany the drilling up to the point that the oil

sands are entered, the water and oil become mixed

together. It is' apparent, therefore, that the nat-

ural endeavor of the well driller must be to seal

off the water in some way, so that it cannot enter

the oil sands. This is ordinarily accomplished by

cementing fast the first line of casing that has been

run into a well (called a ''water string") before

the stratification overlying the oil sands has been

broken up by the drilling. If the operator suc-

ceeds in securing, by putting cement around his

casing at the landing point determined for the

water line string, a cement seal, he proceeds to

drill down into the oil sand, using a second line

of casing small in diameter placed inside the water

line, and extending from the surface of the ground.
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Perkins, the organizer of plaintiff corporation,

was experimenting in oil well drilling and, [115]

having observed the poor success which attended

the 'Crude methods theretofore used in cementing oil

wells, devised this process, which soon went into

general use and which has apparently continued

to be recognized as the standard and best method.

Briefly, he proceeded as follows

:

After the drilling of a well had progressed

through the water sands and to a suitable depth

below, which might vary according to the character

of the supporting strata, the casing was lifted a

foot or more (the exact distance not being import-

ant), and what was known as a 'Hight head" at-

tached to the top thereof. Water was then pumped
into the casing, and this water, because of the

pressure of the pump, proceeded downward
through the 'casing and out the bottom of it, return-

ing to the surface from around the outside of the

casing. This part of the process was called "estab-

lishing circulation"; it was for the purpose of mak-
ing sure that the cement which was to follow the

water would find free access to cavities' outside of

the casing, and in the end seal tightly the broken

stratification underlying the water sand against

the casing wall. Free circulation of the water, or

mud and water which was sometimes used, about

the outside of the casing being established, Perkins

inserted a plug at the top of the casing, which
closely fitted the cylinder, and on top of this

pimaped his mixed cement to the quantity desired.

By the force exerted by the pump, the cement en-

tering the casing forced the plug downward against



1218 /. M. Owen vs.

tlie water remaining there, and, when sufficient

cement had been pumped into the casing, another

close-fitting plug was placed on top of it and, by

use of the pump, the cement cartridge was forced

to the bottom of the casing; necessarily the water

ahead of the first plug would be forced outside of

the casing. As the first plug reached the bottom

of the casing it emerged therefrom and released

the cement, which, under the continued pressure

applied at the top of the upper plug, was forced out

and up and around the outside of the casing. Ordi-

narily, Perkins placed a piece of timber in the

cement just under the second or top plug, the tim-

ber being several feet in length. This timber

[116] served as an indicator and prevented the

upper plug from escaping from the casing at the

bottom of the hole. As the lower end of this tim-

ber encountered the bottom of the hole, it pre-

vented the upper plug from moving any farther,

and the fact that the cement had been landed was
indicated above by the surface of the ground by the

pump stopping when it was unable to force the

plug any farther. The casing was then lowered

to the bottom of the hole, the pressure above the

top plug being maintained by shutting off the stop-

cocks leading to the pump on the tight head, and
the well was allowed to stand undisturbed until

the cement had set. The outside casing was not

again moved, but drilling would proceed as be-

fore indicated, the drilling tools first passing
through the cement that usually remained inside

the lower end of the casing.
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The case decided by Judge Trippet recognized

particularly Claim 2 of plaintiff's patent as being

entitled to protection. That daim reads as fol-

lows: ''2. The method of cementing oil wells which

consist of forcing cement down through the regular

well casing by means' of water pressure, the water

being separated from the cement by a suitable

barrier, forcing the cement up outside the casing,

and holding the cement in position under the

water pressure until the cement hardens."

Wigle, one of the defendants in the case last

referred to, had obtained a patent on a method of

cementing an oil well (his application being filed

October 16, 1909) wherein he used a tight head

but carried his cement all the way to the bottom

of the well by means of a tube or pipe, into which

the cement was fed by a pump. His recognition

of the advantages of plaintiff's patent process

over his own, is shown by the fact that he adopted

the Perkins method in its general features, except

that he did not use a bottom plug, and discarded

his own. The defendant here is shown to have

done as Wigle did, using Perkins' plan, but omit-

ting one (the bottom) plug. The defendant seeks

to further differentiate the process followed by
him by a showing that the single plug that he uses

is equipped with dogs, which will, when [117]

the plug reaches its position at the bottom of the

casing, grasp the walls of the latter and maintain

its position against the pressure of the cement
ahead of it, without the pressure established by
the pump above it being maintained. A fur-
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ther differentiation is claimed in that defendant

puts on top of the plug a quantity of cement.

From the facts stated it will appear that the

invention of the Perkins patent brought to the oil-

developing industry a process entirely new and

novel, and one more effective than any means there-

tofore devised to accomplish the same result. The

advantages of the process caused its use to become

general and widespread. These last observations

are pertinent to the point that the claims of the

Perkins patent are entitled to liberal construction

to secure to the inventor protection against those

who would appropriate the substance under the

guise of having changed the form. As was said

in Eibel Process Co. vs. Minnesota and Ontario

Paper Co., U. S. Supreme Court Advance Opinions

No. 10, Page 374: "In administering the patent

law, the Court first looks into the art to find what
the real merit of the alleged discovery or inven-

tion is, and whether it has advanced the art sub-

tstantially. If it has done so, then the Court is

liberal in its construction, to secure to the inventor

the reward he deserves." (Rings Co. Raisin &
Fruit €o. vs. U. S. Consol. S. R. Co., 182 Fed. 59.)

The force of the rule that, to constitute infringe-

ment, there must be substantial identity of func-

tion, operation and result, must of course be ad-

mitted. Walker on Patents, Par. 335; Hopkins on
Patents, Vol. 1, Paragraphs 284, '286, 290, 291. A
case is made out where it is shown that defendant
has infringed any one of several claims made in a
patent. (Walker on Patents, par. 339.)
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In Hopkins on Patents, Vol. 1, Par. 290, the au-

thor states: "The patentee is entitled to claim, not

only that which he precisely claims, hut, where he

claims a combination or process embodying the

use of several elements, his claims will include such

combinations and processes as adopt substantially

the same means; where the [118] variation is

only such as common intelligence in that art would

suggest." Under Claim 2 the patentee declares

his process to be '

' the method of cementing oil wells,

which consists of forcing cement down through the

regular well casing by means of water pressure, the

;water being separated from the cement by a suit-

able harrier, forcing the cement up outside the

casing, and holding the cement in position under

the water pressure until the cement hardens."

Under this claim it does not seem that a second or

lower plug is necessarily included in the process.

The use of the upper plug as a barrier between the

pressure water and the cement which the plug

forces ahead of it, does seem indispensable. The
evidence showed that the great advantage of using

the plug on top of the cement to be placed, and ap-

plying the water pressure behind it, over the

method of feeding the cement to the bottom of the

hole by means of a tube connected with the pump,
is that a great deal of time is lost, when the cement-

ing operation is done by the tube process, in plac-

ing and removing the tube, and that the loss of this

time is important because of the advantage gaiaed
in setting the casing quickly after the cement has
been deposited in position and leaving the hole

undisturbed pending the setting of the cement.
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Defendant claims that, by putting some cement on

top of the plug, behind which pressure is applied,

lie has varied the process, but the evidence does not

establish that this cement performs any useful

function, or performs a function to bring albout

'the desired result, in a way not accomplished by

Perkins' method. The essential principle of the

Wigle method and that made use of by the defend-

ant has substantial identity with the Perkins pat-

ent. The defendant's effort, as was that of Wigle,

is quite plainly one of an endeavor to make use of

all of the superior advantages of the Perkins pro-

cess.

It was also asserted at the hearing that defend-

ant did not hold the pressure established against

the tight head by the pump during the time al-

lowed for the cement to set. Direct issue was taken

with him on this point by several persons who
presented affidavits wherein it was stated that

kffiants had observed defendant at work in several

instance, at times, just prior to the [119] hear-

ing, and that he. had in all cases held the pressure

against the head by shutting off the stop-cocks con-

nected with the latter. Considering all of the cir-

cumstances shown, and if it.be conceded that under
Claim 2 the holding of the pressure while the

cement is setting is an indispensable step in the

process, as to which a definite decision need not
now be announced, the conflict of that evidence
may well be resolved in favor of the plaintiff.

It is ordered that preliminary injunction be
issued restraining defendant from all acts by which
plaintiff's patent rights are infringed, upon the
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furnishing by tlie plaintiff, for the protection of

the defendant, of a bond in the sum of Fifty Thou-

sand Dollars ($50,000.00), with sufficient sureties

to be approved by the Court.

Dated this 23d day of August, 1923.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.)

Opinion. Filed Aug. 23, 1923. Chas. N. Will-

iams, Clerk. By Louis J. Somers, Deputy Clerk.

[120]

(Title of Court and Cause.)

BOND FOR INJUNCTION.

The United States of America,

Southern District of California,—ss.

KNOW ALL MEN BY THESE PRESENTS,
that Perkins Oil Well Cementing Company, a cor-

poration organized and exis.ting under the laws of

the State of California and having its principal

place of business at Los Angeles, California, plain-

tiff above named, and J. Dabney Day and Geo. W.
Walker, are held and firmly bound unto J. M.

Owen, defendant above named, in the sum of

Fifty Thousand ($50,000.00) Dollars, to the pay-

ment of which they bind themselves, each for him-

self and his heirs, executors and administrators,

firmly by these presents.

Sealed with their seals and dated this 27th day
of August, 19^23.
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The condition of the above obligation is such,

that whereas, Perkins Oil Well Cementing Com-

pany, plaintiff above named, having filed on the

chancery side of the District Court of the United

States for the Southern District of California a bill

against defendant, J. M. Owen, and having ob-

H:ained an allowance of a preliminary injunction,

as prayed for in said bill, NOW THEREFORE,
if the said Perkins Oil Well Cementing Company

shall abide the decision of said Court, and pay all

moneys and costs which shall be adjudged against

it in case the said preliminary injunction shall be

finally decreed to have been wrongfully issued,

then these presents shall be void; otherwise to re-

main in full force and effect. [121]

PERKINS OIL WELL CEMENTING
COMPANY,

By A. A. PERKINS,
President.

[Seal] Attest: E. C. PERKINS,
Secretary.

GEO. W. WALKER.
J. DABNEY DAY.

State of California,

'County of Los Angeles,—ss.

Geo. W. Walker, being first duly sworn, deposes

and says that he is a resident and freeholder within

the Southern District of California, and worth

Fifty Thousand ($50,000.00) Dollars, over and
above all his just debts and liabilities, exclusive of

property exempt from execution.

GEO. W. WALKER.
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SulDscribed and sworn to before me this 27tli

day of August, 1923.

[Seal] C. E. FISH,

Notary Public in and for the County of Los An-

geles, State of California.

State of California,

County of Los Angeles,—ss.

J. Dabney Day, being first duly sworn, deposes

and says that he is a resident and freeholder within

the Southern District of California, and worth

Fifty Thousand ($50,000.00) DoUars, over and

above all his just debts and liabilities, exclusive of

property exempt from execution.

J. DABNEY DAY.

Subscribed and sworn to before me this 27th

day of August, 1923.

[Seal] C. E. FISH,
Notary Public in and for the County of Los An-

geles, State of California.

Examined and recommended for approval as pro-

vided in Eule 29.

HENRY S. RICHMOND,
,

Attorney. [122]

[Endorsed] : (Title of Court and Cause.) Bond
for Injunction. I hereby approve the foregoing:

bond. Wm. P. James, District Judge. Dated the

27th day of August, 1923. Filed Aug. 27, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,
Leonard S. Lyon, 312 Stock Exchange Building,
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Los Angeles, Cal., Attorneys for Complainant.

E. R. B. 3/92. [123]

(Title of Court and Cause.)

ORDER FOR ISSUANCE OF WRIT OF IN-

JUNCTION.

Pursuant to the order herein entered by the Court

on August 23, 1923, the plaintiff having furnished

a bond in the sum of Fifty Thousand ($50,000.00)

Dollars with sufficient sureties approved by the

Court and having presented a draft of a preliminary

injunction to be issued herein,

IT IS HEREBY ORDERED that a writ of in-

junction be issued by the Clerk of this Court out of

and under the seal of this Court, in the form of the

draft presented by plaintiff and annexed hereto.

WM. P. JAMES,
United States District Judge.

Dated August 27, 1923. [124]

(Title of Court and Cause.)

INJUNCTION.

The President of the United States to J. M. Owen,

and His Associates, Clerks, Agents, Attorneys,

Servants and Workmen, GREETING:
WHEREAS, it has been represented to us in our

District Court of the United States for the Southern

District of California in the Ninth Circuit on the

part of Perkins Oil Well Cementing Company, a
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corporation, that it has lately exhibited its hill of

complaint in our said District Court of the United

States for the Southern District of California

against you, J. M. Owen, and has there shown to us,

that letters patent No. 1,011,484 were granted in

due form of law on December 12, 1911, for Method

of Cementing Oil-Wells and that you, the said J. M.

Owen, have infringed the rights secured by the

aforesaid letters patent by employing a method of

cementing oil wells embodying the invention set

forth and claimed in said letters patent, contrary

to the form of the statute in such cases made and

provided; and

WHEREAS, an order has been entered in the

above cause, on August 23, 1923, as follows

:

"It is ordered that preliminary injunction

be issued restraining defendant from all acts

by which plaintiff's patent rights are infringed,

upon the furnishing by the plaintiff, for the

protection of the defendants, of a bond in the

sum of Fifty Thousand Dollars ($50,000.00),

with sufficient sureties to be approved by the

Court."

NOW, THEREFORE, in consideration thereof,

and pursuant to the aforesaid order, we do strictly

command and enjoin you, the said J. M. Owen, your

associates, clerks, agents, attorneys, servants and

workmen, and each of you, under the pains and

penalties which may fall upon you and each of you,

in case of [125] disobedience, that you forthwith,

and until the further order, judgment, and decree of

this Court, absolutely desist and refrain from di-



1818 /. M. Owen vs.

rectly or indirectly infringing upon claim 2 of said

United States Letters Patent No. 1,011,484, granted

December 12, 1911, whicli claim reads as follows

:

''The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

WITNESS, the Honorable WILLIAM P.

JAMES, Judge of the United States District 'Court

for the Southern District of California, at the city

of Los Angeles, in the Southern District of Cali-

fornia, the Ninth Circuit, this 27th day of August,

1923.

Clerk.

By
,

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.)

Order for Injunction. Filed Aug. 27, 1923. Chas.

N. Williams, Clerk. By Edmund L. Smith, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles,

C'al., Attorneys for Complainant. E. O. B. 3/192.

[126]
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(Title of Court and Cause.)

INJUNCTION.

The President of the United States to J. M. Owen,

and His Associates, Clerks, Agents, Attorneys,

Servants and Workmen, GREETING

:

WHEREAS, it has been represented to us in our

District Court of the United States for the Southern

District of California in the Ninth Circuit on the

part of Perkins Oil Well Cementing Company, a

corporation, that it has lately exhibited its ibill of

complaint in our said District Court of the United

States for the Southern District of California

against you, J. M. Owen, and has there shown to us,

that letters patent No. 1,011,484 were granted in due

form of law on December 12, 1911, for Method of

Cementing Oil-Wells and that you, the said J. M.

Owen, have infringed the rights secured by the

aforesaid letters patent by employing a method of

cementing oil wells embodying the invention set

forth and claimed in said letters patent, contrary

to the form of the statute in such cases made and

provided; and

WHEREAS, an order has been entered in the

aibove cause, on August 23, 1923, as follows

:

"It is ordered that preliminary injunction be

issued restraining defendant from all acts by

which plaintiff's patent rights are infringed,

upon the furnishing by the plaintiff, for the

protection of the defendants, of a bond in the

sum of Fifty Thousand Dollars ($50,000.00),
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with sufficient sureties to be approved by the

Court."

NOW, THEREFORE, in consideration thereof,

and pursuant to the aforesaid order, we do strictly

command and enjoin you, the said J. M. Owen, your

associates, clerks, agents, attorneys, servants and

workmen, and each of you, under the pains and

penalties which may fall upon you and each of you,

in case of [127] disobedience, that you forthwith,

and until the further order, judgment, and decree of

this Court, absolutely desist and refrain from di-

rectly or indirectly infringing upon claim 2 of said

United States Letters Patent No. 1,011,484, granted

December 12, 1911, which claim reads as follows:

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

WITNESS, the Honorable WILLIAM P.

JAMES, Judge of the United States District Court

for the Southern District of California, at the City

of Los Angeles, in the Southern District of Cali-

fornia, the Ninth Circuit, this 27th day of August,

1923.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By Edmund L. Smith,

Deputy Clerk.
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RETURN ON SERVICE OF WRIT.

United States of America,

Sou. District of Calif,—ss.

I hereby certify and return that I served the an-

nexed writ on the therein named J. M. Owen and

J. L. Bales by handing to and leaving a true aiid

correct copy thereof with J. M. Owen and J. L.

Bales, personally, at Long Beach in said District

on the 28 day of August, A. D. 1923.

A. C. SITTEL,

U. S. Marshal.

By M. J. Finn,

Deputy. [128]

[Endorsed] : (Title of Court and Cause.)

Original Injunction. Filed Sep. 4, 1923. Chas. N.

Williams, Clerk. By Edmund L. Smith, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles,

Cal., Attorneys for Complainant. E. R. B. 3-95.

[129]

(Title of Court and Cause.)

NOTICE OF MOTION THAT DEFENDANT BE
ADJUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To J. M. Owen, Defendant Above Named, and

Joseph F. Westall, His Attorney:

YOU WILL PLEASE TAKE NOTICE that on

Monday, November 5, 1923, at 10 A. M., in the
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courtroom of the above-entitled court, at the Federal

Building, Los Aligeles, California, plaintiff will

bring on for hearing the annexed motion that de-

fendant be adjudged in contempt for violation of

writ of injunction.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

AUTHORITIES IN SUPPORT OF MOTION.

Walker on Patents, 5th Ed., S. 708^710.

Hopkins on Patents, Vol. 1, pp. 686-^690.

Union Tool Co. vs. Wilson, 265 Fed. 669 (C. C. A.

9th);

Proudfit Loose Leaf Co. vs. Kalamazoo Loose Leaf

Binder Co., 230 Fed. 120;

Benette vs. Conkey Co., 194 U. S. 324, 328. [130]

(Title of Court and Cause.)

MOTION THAT DEFENDANT BE ADJUDOED
IN CONTEMPT FOR VIOLATION OF
WRIT OF INJUNCTION.

Comes now the plaintiff above named and moves

that defendant, J. M. Owen, be adjudged in con-

tempt of court for violating the writ of injunction

issued herein against the said defendant on August

27, 1923, and that plaintiff have judgment against

said defendant for plaintiff's costs and expenses in

this proceeding, and for the damage caused plaintiff

by the defendant's violation of said injunction.
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This motion is based upon all of the proceedings

and exhilbits of record in the above-entitled case

and upon all of the original records and exhibits on

file in this court in the case of this plaintiff vs.

Wilson B. Wigle and Vasco B. Cottingim, in Equity,

N'o. F-70, and upon the affidavits of A. G. Ecker,

J. N. Pyles, C. A. Gair, Gail Brown, Paul Paine,

Charles A. Dailey and A. A. Perkins, annexed

hereto.

PERKINS OIL WELL CEMENTING
COMPANY,

Plaintiff,

By FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff. [131]

(Title of Court and Cause.)

AFFIDAVIT OF A. G. ECKER.

State of California,

County of Los Angeles,—ss.

A. G. Ecker, being first duly sworn, on oath de-

poses and says:

I am by occupation a pipe-fitter. On the 12th

day of September, 1923, I heard that the Owen Oil

Well Cementing Company was about to cement a

well for the Snowolene Holding Company at Santa

Fe Springs, California; that at about three o'clock

P. M. of said date I arrived at the Snowolene Hold-

ing Company well located at the northeast comer
of Spring and Gordon Streets in Santa Fe Springs,
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Los Angeles County, California. At the time of

my arrival the well-crew were establishing circula-

tion through the ten-inch casing preparatory to

cementing ; at that time and place a cementing outfit

was at the well, connected up and ready to pump
cement into said well; the truck equipped with the

cementing outfit had printed on it "Owen Oil Well

Cementing Company." At 3:30 o'clock P. M. the

men employed on this joh started opening cement

sacks, and the mixture of "cement hardener" and

water, together with the cement, was pumped into

the casing. I did not observe the exact number of

sacks of cement used, but would estimate the number

was in excess of 150. The ten-inch casing had a

circulating head affixed thereon with two connec-

tions thereto ; one of said connections was connected

to the hose leading to the slush-pumps of the rotary

drilling outfit, and one hose to the cementing

pump of the Owen Oil Well Cementing Company.

At 3:55 P. M., the cement then being all pumped
into the casing, the circulating head was then re-

moved from the top of the casing and a ten-inch

plug was then introduced into the ten^inch casing,

and three or four empty cement sacks were placed

folded on top of said plug. The plug last above

[132] referred to had a wooden body, at the top

of which was a leather cup, and on the bottom of the

wooden body a rubber sleeve or packing-device.

The leather cup on this plug fitted the inside of the

casing so closely that it was necessary to drive the

plug into the casing with ^ sledge-hammer. There

were mounted on the body of this plug, spaced apart
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at equal intervals, three dogs or slips for engaging

the well-casing. The circulating Jiead was then re-

placed on top of the casing, and at four o'clock

P. M. the pumps started to pump mud into the cas-

ing. At 4:30 o'clock P. M. the mud-pumps were

stopped toy the plug toeing arrested in the toottom of

the casing. The casing was then landed, or set on

the toottom of the hole. The hoses were then dis-

connected from each side of the head and the head

was left on the casing, and the column of mud which

had toeen pumped into the ten-inch casing on top of

the plug was left in said casing. I then left the

well and did not return until several hours after-

wards, at which time the crew working on the well

told me that the circulating head had remained in

place on the casing for two or three hours after the

cementing joto had toeen completed.

I was present in the afternoon of Septemtoer 17,

1923, at the cementing of the Burtoank Oil Company
Well on Telegraph Road, Santa Fe Springs, Los

Angeles, California. I was accompanied to the

afbove well toy one J. N. Pyles. When I arrived at

said well, the drilling crew were estatolishing circula-

tion through the 15i/2,-inch casing. I found at this

well a cementing outfit mounted on a truck, said

truck having printed thereon '"Owen Oil Well
Cementing Company." This well was toeing drilled

toy the California Well Drilling Company, and

superintendent Al Johnson was present at that time.

A driller toy the name of Penfield was in charge of

the drilling crew. After circulation had toeen es-

tatolished through the 15%-inch casing, the mixing
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of cement was started, and cement amounting to ap-

proximately 300 sacks was pumped into the 151/2"

inch casing. The head was then removed, and a

plug such as I have described as being used in the

cement of the Snowolene Holding Company well at

Santa Fe Springs (but larger in size, i. e., a [133]

151/^-inch plug) , was placed in the 15V2-inch casing,

and three or four empty cement sacks were placed

folded on top of the plug. The leather cup on this

plug fitted the inside of the casing so closely that it

was necessary to drive the plug into the casing with

a sledge-hammer. A circulating head similar to the

one above described as used on the Snowolene Hold-

ing Company well at Santa Fe Springs (but larger

in size), was then adjusted upon the 15i/2-inch cas-

ing, and the slush-pumps of the rotary drilling outfit

were started pumping mud into the IS^-inch casing.

This pumping was continued until the pumps were

automatically stopped by the plug reaching the

bottom of the casing. The casing was then landed,

or set on the bottom of the hole. A by-pass on the

mud-line from the pump to the circulating head was

then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the

151/2-inch casing on top of the plug was left in said

casing.

I was present in the evening of September 25,

1923, at the cementing of Consolidated Mutual Well

No. 1 of the North American Oil Company at Tor-

rance, California. I was accompanied to the above-

named well by one P. C. Collyer. When I arrived
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at said well the drilling crew were establishing cir-

culation through the ISi/o-inch casing. I found at

this well a cementing outfit mounted on a truck,

said truck having printed thereon "Owen Oil Well

Cementing Company." The cementing of this well

was under the direct charge of J. M. Owen, the de-

fendant herein, and his partner. Driller E. R.

Kelley was in charge of the drilling crew. After

circulation had been established through the 15%-

inch casing, the ;mixing of cement and pumping of

the cement into the IS^^^-inch casing was begun at

7 :05 'clock P. M. At 7 :30 o'clock P. M. the cement

had all been pumped into ,the casing, and the circu-

lating head affixed to the 15V2-inch casing was then

removed and a scantling, two inches by four inches

by about six feet long, with a flat piece of what

looked to be sheet-iron attached to one end, was in-

serted into the casing. A 15i/2-inch plug, such as I

have described as being used in the cementing of the

Burbank Oil Company well in Telegraph Road,

Santa Pe Springs, [134] was then placed into the

casing, and three or four empty cement sacks were

then placed folded on top of the plug. The leather

cup on this plug fitted the inside of the casing so

closely that it was necessary to drive the plug into

the casing. The circulating head was then replaced

on the casing. This circulating head, which was

similar to the one described as used in the cementing

of the Burbank Oil Company Well on Telegraph

Road, Santa Fe Springs, was then adjusted upon

the 151/2-inch casing, and the slush-pumps of the

rotary drilling outfit were started pumping mud
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into the ISl^-inch casing. This pumping was con-

tinued until 8:30 o'clock P. M., at which time the

pumps were automatically stopped by the plug

reaching the bottom of the casing. The casing was

then landed, or set on the bottom of the hole. The

by-pass on the mud-line from the pump to the cir-

culating head was then opened, and, no back-pres-

sure showing, the head was then removed from the

casing, and the column of mud which had been

pumped into the 15%-inch casing on top of the plug

was left in said casing.

A. G. ECKER.

Subscribed and sworn to before me this 26th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los An-

geles, State of California. [135]

(Title of Court and Cause.)

AFFIDAVIT OF J. N. PYLES.

State of California,

County of Los Angeles,—ss.

J. N. Pyles, being first duly sworn, on oath de-

poses and says:

On the 6th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the U. S. Royalty Syndicate at

Long Beach, California. At about 3:00 o'clock

P. M. of said date I arrived at Rig No. 7 of the U. S.

Royalty Syndicate at Long Beach, California. At

the time of my arrival the well crew^ were establish-
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ing circulation through the lO^inch casing prepara-

tory to cementing. At that time and place a cement-

ing outfit was at the well, connected up and ready to

pump cement into said well. The truck equipped

with the cementing outfit had printed on it "Owen
Oil Well Cementing Company." At 3:30 o'clock

P. M. the men employed on this jo'b started mixing

cement and water, which mixture was pumped into

the casing. 300 sacks of cement were mixed and

pumped into said well through the 10-inch casing.

The 10-inch casing had a circulating head affixed

thereon, with two connections thereto. One of said

connections was connected to the hose leading to

the slush-pumps of the rotary drilling outfit, and

the other connection to the hose on the cementing

pump of the Owen Oil Well Cementing Company.

After all the cement had been pumped into the

casing, the circulating head was then removed from

the top of the casing and a 10-inch plug was then

introduced into the 10-inch casing, and two or three

empty cement sacks were placed folded on top of

said plug. The plug last above referred to had a

wooden body, at the top of which was a leather cup,

and on the bottom of the wooden body a rubber

sleeve or packing-device. The leather cup [136]

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing with a large trimo-wrench. There were mounted
on the body of this plug, spaced apart at equal in-

tervals, three dogs or slips for engaging the well-

casing. The circulating head was then replaced on

top of the casing, and the slush-pumps of the rotary
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rig were started pumping mud into tlie casing. In

about forty-five minutes the mud-pumps were

stopped by the plug being arrested at the bottom of

the casing. The casing was then landed or set on

the bottom of the hole. The hoses were then dis-

connected from each side of the head, and the head

removed from the casing. The column of mud
which had been pumped into the 10-inch casing on

top of the plug was left in said casing. Charles

McDonald, superintendent of the U. S. Royalty

Syndicate, was present at the cementing of this well.

M. P. Temple was the daylight driller, and Charles

Hoard afternoon driller.

I was present in the afternoon of September 17,

1923; at the cementing of the Burbank Oil Company

Well on Telegraph Road, Santa Fe Springs, Los An-

geles County, California. I was accompanied to

the above well by one E. G. Ecker. When we ar-

rived at said well, the drilling-crew were establish-

ing circulation through the 15i/2-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon "Owen
Oil Well Cementing Company." This well was

being drilled by the California Well Drilling Com-

pany, and Superintendent Al Johnson was present

at that time. A driller by the name of Penfield was

in charge of the drilling-crew. After circulation

had been estaiblished through the 15i/2-inch casing,

the mi^^ng of cement was started, and cement

amounting to approximately 300 sacks was pumped

into the 15i/2-inch casing. The head was then re-

moved and a plug such as I have described as being
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used in the cementing of the U. S. Royalty Syndi-

cate Well No. 7 at Long Beach, California (but

larger in size, i. e., a l5i/2-inch plug), was placed in

the 15%-inch casing, and three or four empty ce-

ment-sacks were placed [137] folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessaiy to

drive the plug into the casing with a sledge-hammer.

A circulating head similar to the one described as used

on the U. S. Eoyalty Syndicate No. 7 well at Long

Beach, California (but larger in size), was then

adjusted upon the 15i/2-inch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 15i/2-inch casing. This

pumping was continued until the pumps were auto-

matically stopped by the plug reaching the bottom

of the casing. The casing was then landed or set on

the bottom of the hole. A by-pass on the mud-line

from the pump to the circulating head was then

opened, and, no back-pressure showing, the head

was then removed from the casing, and the column

of mud which had been pumped into the 15%-inch

casing on top of the plug was left in said casing.

J. N. PYLES.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los Ange-

les, State of California. [138]
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(Title of Court and Cause.)

AFFIDAVIT OF C. A. GAIR.

State of California,

County of Los Angeles,—ss.

C. A. Gair, being first duly sworn, on oath deposes

and says

:

On the 26th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the McKeon Drilling Company

at Long Beach, California. In company with Paul

Gauzalka, I arrived at Crescent Well No. 1, Long

Beach, California, being drilled by the McKeon
Drilling Company. At the time of our arrival, the

well-crew were establishing circulation through the

casing preparatory to cementing. At that time and

place a cementing outfit was at the well, connected

up and ready to pump cement into said well. The

truck equipped with the cementing outfit had

printed on it "Owen Oil Well Cementing Company.'*

At 3:30 o'clock P. M. the men employed on this job

started the mixing and pumping of cement into the

casing. In all, approximately 95 sacks of cement

mixed with water was pumped into the casing. The

casing into which this cement was pumped was of

small diameter. The exact size affiant is not able

to state. The well-casing had a circulating head

affixed thereon with two connections thereto. One

of said connections was connected to the hose lead-

ing to the slush-pumps of the rotary drilling outfit,

and the other to the hose connected to the cementing
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pump of the Owen Oil Well Cementing Company.

At 3:45 o'clock P. M., the cement then having heen

all pumped into the casing, the circulating head was

then removed from the top of the casing, and a

small plug was then introduced into said casing, and

one empty cement-sack was placed folded on top

of said plug. This plug had a wooden body, at the

top of which was a leather cup, and on the bottom

of the wooden body a rubber sleeve or packing-de-

vice. [139] The leather cup on this plug fitted

the inside of the casing so closely that it was neces-

sary to drive the plug into the casing. There were

mounted on the body of this plug, spaced apart at

equal intervals, three dogs or slips for engaging the

well-casing. The circulating head was then re-

placed on top of the casing, and at 3:50 o'clock

P. M. the mud-pumps of the rotary rig were started

pumping mud into the casing. The pumping of

mud into the casing was continued until 4:00 o'clock

P. M., at which time the mud-pumps were stopped

by the plug being arrested in the casing. The cas-

ing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the hoses were then discon-

nected from each side of the head, and the head was

left on the casing, and the column of mud which had

been pumped into the casing on top of the plug was

left in said casing. Raleigh McKeon, tool-pusher

for the McKeon Drilling Company, was present at

the cementing of this well. I was informed by him

that this well was being cemented at the 4,820-foot

level.
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I was present in the afternoon of September 28,

1923, at the cementing of the Hajrman Well No. 1,

located at Torrance, California, and being drilled

by the Federal Drilling Company. I was accom-

panied to the above well by one Paul Gauzalka.

When we arrived at said well, a drilling-crew were

establishing circulation through the 12%-inch cas-

ing. I found at this well a cementing outfit mounted

on a truck, said truck having printed thereon

''Owen Oil Well Cementing Company." The well

was being drilled by the Federal Drilling Com-

pany, and the drilling-crew was in the charge

of a driller by the name of Cushman. After circu-

lation had been established through the 12i/2-inch

casing, the mixing of cement was started, and ce-

ment amounting to approximately 200 sacks was

pumped into the 12%-inch casing. The head was

then removed, and a plug such as I have described

as being used in the cementing of Crescent Well

No. 1 at Long Beach, California [140] (but

larger in size, i. e., a 12i/2-inch plug), was placed

in the 12i/2-inch casing, and one empty cement-sack

placed folded on top of the plug. The leather cup

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing. A circulating head similar to the one above

described as used on the Crescent Well No. 1 at

Long Beach, California (but larger in size), was

then adjusted upon the 12i/2-inch casing, and the

slush-pumps of the rotary drilling outfit were started

pumping mud into the 1214-inch casing. This

pumping was continued until the pumps were auto-
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matically stopped by the plug reaching the bottom

of the casing. The casing was then landed or set

on the bottom of the hole. A by-pass on the mud-

line from the pump to the circulating head was then

opened, and, no back-pressure showing, the head

was removed from the casing and a spider removed

from around the 12i/2-inch casing, after which the

head was put back on the casing, and the column

of mud which had been pumped into the 12%-inch

casing on top of the plug was left in said casing.

I was present in the afternoon of September 30,

1923, at the cementing of the North American Con-

solidated #3 Well located at the corner of Arling-

ton and Lometa Road & Old Redondo Boulevard,

Torrance, California. I was accompanied to the

above-named well by one Gail Brown. When we
arrived at said well the drilling-crew were establish-

ing circulation through the 15%-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon '
'Owen Oil

Well Cementing Company." Driller D. Whitley

was in charge of the drilling-crew. After circula-

tion had been established through the 15i/2-inch cas-

ing, the mixing of cement and pumping of the

cement into the 15V2-iiich casing was begun at 4:34

P. M. At 4:48' P. M. the cement had all been

pumped into the casing, and the circulating head

affixed to the 15ii/2-inch casing was then removed

and a spacer inserted. A plug such as I have de-

scribed as being used in the cementing of the Cres-

cent No. 1 Well at Long Beach, California (but

larger in [141] size, i. e., a 15i/2-inch plug), was
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placed in the 15%-inch casing. The leather cup on

this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the

casing. A circulating head similar to the one above

described as used on the Crescent No. 1 Well at

Long Beach, California (but larger in size), was

then adjusted upon the 15%-inch casing, and the

slush-pumps of the rotary drilling outfit were

started pumping mud into the 15V2-inch casing.

This pumping was continued until the pumps were

automatically stopped at 5:40 P. M. by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 15V2-inch casing on top of

the plug was left in said casing. At 7:10 o'clock

P. M. I returned to the well with said Gail Brown,

and found the circulating head in place on the

casing.

I was present in the morning of October 3, 1923,

at the cementing of Special Delivery Well #3
located at Spring Street and Pasadena Avenue,

Long Beach, California. I was accompanied to the

above-named well by one Gail Brown. When we
arrived at said well the drilling-crew were estab-

lishing circulation through the 8i/2-iiich casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon ''Owen Oil

Well Cementing Company." This well was being
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drilled by the Rodgers & Edwards Drilling Com-

pany, and the drilling crew was in charge of driller

G. L. Brown. After circulation had been estab-

lished through the 814-inch casing, the mixing of

cement and pumping cement into the 814-inch cas-

ing was begun at 9:50 o'clock A. M. 250 sacks of

cement were used in the cementing of this well, and

the pumping of the same was finished at 10:22

o'clock A. M. At 10:22 A. M. the circulating head

affixed to the 814-inch casing was then removed, and

a plug such as I have described as used in the ce-

menting of the Crescent Well No. 1 at Long Beach,

California (but larger in size, i. e., 814-inch plug),

was placed [142] in the 8i/4-inch casing, and two

empty cement-sacks were placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar to the one above described as used in

the cementing of Crescent Well No. 1 at Long

Beach, California (but larger in size), was then

adjusted upon the 8i/4-inch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 814,-inch casing. This pump-
ing was continued until the pumps were automat-

ically stopped by the plug being arrested in the bot-

tom of the casing. The casing was then landed or

set on the bottom of the hole. A by-pass on the

mud line from the pump to the circulating head was
then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the
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8%-inch casing on top of the plug was left in said

casing. I was informed by the driller in charge of

the cementing of this well, G. L. Brown, that this

well was being cemented at the 3,500-foot level.

I was present in the evening of October 7, 1923,

at the cementing of Julian #5 Well at Santa Fe

Springs, California. I was accompanied to the

above-named well by one Gail Brown. When I ar-

rived at said well the drilling crew were establish-

ing circulation through the 4i/4-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon '

' Owen Oil

Well Cementing Company." Driller William Mc-

Keon was in charge of the drilling crew at the time

of the cementing of this well. After circulation

had been established through the 4:i/4-inch casing,

the mixing of cement and pumping of the cement

into the 4i/4-inch casing was begun at 7:20 P. M.

At 7 :27 P. M. the cement had all been pumped into

the casing, and the circulating head affixed to the 414-

inch casing was then removed, and a plug similar

in size and identical in construction with the one

which I have described as being used in the cement-

ing of the Crescent No. 1 Well at Long Beach, Cali-

fornia, was placed in [143] the 4i/4-inch casing,

and one empty cement-sack placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar in size and construction to that used

in the cementing of Crescent #1 Well at Long

Beach, California, was then adjusted upon the 4%-
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inch casing, and the slush-pumps of the rotary

drilling outfit were started pumpingmud into the 41/4-

inch casing. This pumping was continued until

the pumps were automatically stopped by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line was then opened,

and, no back-pressure showing, the head was then

removed from the casing, and the column of mud
which had been pumped into the 4i/4-inch casing on

top of the plug was left in said casing. I was in-

formed by the driller in charge of the cementing

crew at this well, William McKeon, that this well

was being cemented at the 4,530-foot level.

I was present in the afternoon of October 8, 1923,

at the cementing of the Huntington Northern Oil

Company Well at Long Beach, California. I was
accompanied to the above-named well by one Grail

Brown. When we arrived at said well the drilling

crew were establishing circulation through the 4%-
inch casing. I found at this well a cementing out-

fit mounted on a truck, said truck having printed

thereon *'Owen Oil Well Cementing Company."
The cementing of this well was under the direct

charge of J. M. Owen, the defendant herein. Mr.
Kibley, of the Huntington Northern Oil Company,
was also present at the time of the cementing of this

well. After circulation had been established through

the 4%-inch casing the mixing of cement and
pumping of the cement into the 4%-inch casing was
begun at 1:25 o'clock P. M.; at 1:48 o'clock P. M.
the cement had all been pumped into the casing,
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and the circulating head affixed to the 4%-inch cas-

ing was then removed. A 4%-inch plug, similar in

construction to the one which [144] I have de-

scribed as being used in the cementing of the Cres-

cent Well No. 1 at Long Beach, California, was

then placed in the casing, and one empty cement-

sack was placed folded on top of said plug. The

leather cup on this plug fitted the inside of the

casing so closely that it was necessary to drive the

plug into the casing. The circulating head was

then replaced on the casing, and the slush-pumps

of the rotary drilling outfit were started pumping

mud into the 4%-inch casing. This pumping was

continued until the pumps were automatically

stopped by the plug being arrested in the bottom

of the casing. The casing was then landed or set

on the bottom of the hole. A by-pass on the mud-
line from the pump to the circulating head was

then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the

4%^-inch casing on top of the plug was left in said

casing. I was informed by Mr. Kibley, of the Hunt-

ington Northern Oil Company, who was present at

the cementing of this well, that this well was being

cemented at the 5,000-foot level.

C. A. GAIR.

Subscribed and sworn to before me this 31st day
of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los Ange-

les, State of California. [145]
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(Title of Court and Cause.)

AFFIDAVIT OF GAIL BROWN.

State of California,

County of Los Angeles,—ss.

Grail Brown, being first duly sworn, on oath de-

poses and says:

On the 30th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the North American Consoli-

dated Oil Company at Torrance, California. At

about 4:00 o'clock P. M. of said date I arrived at

Well No. 3 of the North American Consolidated Oil

Company located at the comer of Arlington and

Lometa Road and Old Redondo Boulevard, Tor-

rance, California. I was accompanied to this well

by one C. A. Gair. At the time of our arrival at

the well, the crew were establishing circulation

through the ISi/o-inch casing preparatory to cement-

ing. At that time and place a cementing outfit was

at the well, all mounted up and ready to pump ce-

ment into said well. The truck equipped with the

cementing outfit had printed thereon ''Owen Oil

Well Cementing Company." At 4:34 o'clock P. M.

the men employed on this job started the mixing

of 150 sacks of cement which was pumped into the

151/2-inch casing. The 15i/^-inch casing had a cir-

culating head affixed thereon, with two connections

thereto; one of said connections was connected to

the hose leading to the slush-pumps of the rotary

drilling outfit, and the other to the hose connected
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to the cementing pump of the Owen Oil Well

Cementing Company. At 4:48 o'clock P. M., the

cement then having been all pumped into the casing,

the circulating head was then removed from the top

of the casing, and a spacer inserted, after which a

15%-inch plug was placed in the 15V2-inch casing.

The plug above referred to had a wooden body, at

the top of which was a leather cup, and on the bot-

tom of the wooden body a rubber sleeve or packing-

device. The leather cup on this plug fitted the in-

side of the casing so closely that it was necessary

[146] to drive the plug into the casing. There

were mounted on the body of this plug, spaced apart

at equal intervals, three dogs or slips for engaging

the well-casing. The circulating head was then re-

placed on the top of the casing, and at 5:10 o'clock

P. M. the mud-pumps of the rotary drilling rig were

started pumping mud into the 15%-inch casing. At
5:40 o'clock P. M. the mud-pumps were stopped by

the plug being arrested in the bottom of the casing.

The casing was then landed or set on the bottom of

the hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 15%-inch casing on top of

the plug was left in said casing. At 7:10 o'clock

P. M. of the same day, accompanied by the said

C. A. Gair, I returned to the above-named well and
found the circulating head had been replaced on

said 15%-inch casing. The driller in charge of

the cementing of this well was one D. Whitley.
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I was present in the morning of October 3, 1923,

at the cementing of Special Delivery Well #3,

located at Spring Street and Pasadena Avenue,

Long Beach, California. I was accompanied to the

above-named well by one C. A. Gair. When we

arrived at said well the drilling crew were establish-

ing circulation through the 814-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon "Owen
Oil Well Cementing Company." This well was

being drilled by the Eodgers & Edwards Drilling

Company, and the drilling crew was in the charge

of driller G. L. Brown. After circulation had been

established through the 8%-incfh casing, the mixing

of cement and pumping of cement into the 8%-inch

casing was begun at 9:50 o'clock A. M. ; 250 sacks

of cement were used in the cementing of this well,

and the pumping of the same was finished at 10 :22

o'clock A. M. At 10:22 A. M. the circulating head

affixed to the 81/4-inch casing was then removed, and

a plug such as I have described as used in the

cementing of North American Consolidated #3
Well at Torrance, California (but smaller in size,

i. e., an [147] 8i^-inch plug), was placed in the

81/4-inch casing, and two empty cement sacks were

placed folded on top of the plug. The leather cup

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing. A circulating head similar to the one above

described as used in the cementing of North Ameri-

can Consolidated #3 Well at Torrance, California

(but smaller in size), was then adjusted upon the
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814-incli casing, and the slush-pumps of the rotary

drilling outfit were started pumping mud into the

814-inch casing. This pumping was continued until

the pumps were automatically stopped by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 8i/4-inch casing on top of the

plug was left in said casing. I was informed by the

driller in charge of the cementing of this well, G. L.

Brown, that this well was being cemented at the

3,500-foot level.

I was present in the evening of October 7, 1923,

at the cementing of Julian #5 Well at Santa Fe

Springs, California. I was accompanied to the

above-named well by one C. A. Gair. When we
arrived at said well the drilling crew were establish-

ing circulation through the 4^-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon ''Owen

Oil Well 'Cementing Company." Driller William

McKeon was in charge of the drilling crew at the

time of the cementing of this well. After circula-

tion had been established through the 4i/4-inch cas-

ing, the mixing of cement and pumping of the

cement into the 414-inch casing was begun at 7:20

P. M. At 7:27 P. M. the cement had all been

pumped into the casing, and the circulating head

affixed to the 4i/4-inch casing was then removed,
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and a plug similar in construction to the one which

I have described as being used in the cementing of

the North American Consolidated #3 Well at Tor-

rance, California (but smaller [148] in size, i. e.,

4%-inch. plug), was placed in the 414-inch casing,

and one empty cement sack placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar in style and construction to that used

in the cementing of North American #3 Well at

Torrajice, California (but smaller in size), was then

adjusted upon the 4i/4-iu-Ch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 4i/4-iuch casing. This pump-

ing was continued until the pumps were auto-

matically stopped by the plug being arrested in the

bottom of the casing. The casing was then landed or

set on the bottom of the hole. A by-pass on the

mud-line was then opened, and, no back-pressure

showing, the head was then removed from the casing,

and the column of mud which had been pumped
into the 414-inch casing on top of the plug was left

in said casing. I was informed by the driller in

charge of the cementing crew at this well, William

McKeon, that this well was being cemented at the

4,530-foot level.

I was present in the afternoon of October 8, 1923,

at the cementing of the Huntington Northern Oil

Company well at Long Beach, California. I was

accompanied to the above-named well by one C. A.

Gair. When we arrived at said well the drilling



166 J. M. Owen vs.

crew were establishing circulation through the 4%-
inch casing. I found at this well a. cementing outfit

mounted on a truck, said truck having printed

thereon "Owen Oil Well Oementing 'Company."

The cementing of this well was under the direct

charge of J. M. Owen, the defendant herein. Mr.

Kibley, of the Huntington Northern Oil Company,

was also present at the ftime of the cementing of this

well. After circulation had been established

through the 4%-inch casing, the mixing of cement

and pumping of the cement into the 4%-inch casing

was begun at 1:25 o'clock P. M. At 1:48 o'clock

P. M. the cement had all been pumped into the cas-

ing, and [149] the circulating head affixed to the

4%-inch casing was then removed. A 4%-inch

plug, similar in construction to the one which I

have described as being used in the cementing of

the North American #3 Well at Torrance, Cali-

fornia (but smaller in size), was then placed in the

casing, and one empty cement sack was placed

folded on top of said plug. The leather cup on this

plug fitted the inside of the casing so jclosely that it

was necessary to drive the plug into the casing.

The circulating head was then replaced on the cas-

ing, and the slush-pumps of the rotary drilling outfit

were started pumping mud into the 4%-uich casing.

This pumping was continued until the pumps were

automatically stopped by the plug being arrested in

the bottom of the casing. The casing was then

landed or set on the bottom of the hole. A by-pass

on the mud-line from the pump to the circulating

head was then opened, and, pio back-pressure show-
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ing, the head was then removed from the casing,

and the column of mud which had been pumped into

the 4%-inch casing ,on top of the plug was left in

said casing. I was informed by Mr. Kibley, of the

Huntington Northern ^Oil Company, who was pres-

ent at the cementing of this well, that this well was

being cemented at the 5,000-foot level.

GAIL BROWN.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los An-

geles, State of California. [150]

(Title of Court and Cause.)

AFFIDAVIT OF PAUL PAINE.

State of California,

County of Los Angeles,—^ss.

Paul Paine, being first duly sworn, on oath de-

poses and says:

I am the Paul Paine who testified before Judge
Trippet in the case of Perkins Oil Well Cementing
Company vs. Wilson B. Wigle and Vasco B. Cot-

tingim, F.-70—Equity (R. 178-231).

In his affidavit executed July 13, 1923, and filed in

the above-entitled case, defendant J. M. Owen states

that it is his practice in cementing oil wells, to re^

move or open the circulating head when the pump
has been finally slowed or stopped by plug action.
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The defendant Owen also states that the plug em-

ployed by him is "relied upon entirely to hold the

cement in position" and that therefore his practice

does not include "holding the cement in position

under the water pressure until the cement hardens"

as recited in claim 2 of the Perkins & Double Pat-

ent 1,011,484 in suit. It is my purpose in this affi-

davit to state the reasons for my conclusion that

defendant is in error in contending that the plug

employed by him can be or is "relied upon entirely

to hold the cement in position" and is in error in

concluding that he does not hold the cement in posi-

tion under water pressure until the cement hardens.

I understand that the column of mud water em-

ployed by the defendant Owen to force the plug and

cement to position remains in the casing above the

plug until the cement hardens. (Answer of defend-

ant to Interrogatory No. 13.) My conclusion is

based upon my practical experience and technical

education (outlined in my testimony before Judge

Trippet) and upon certain calculations made by me
and a test conducted upon one of the defendant

Owen's plugs, as hereinafter stated. [151]

The necessity for maintaining fluid within the

casing while the cement hardens becomes apparent

from a consideration of the fluid pressure exerted

at the bottom of the casing by the weight of the fluid

cement surrounding the bottom of the casing and

the column of mud water extending from above the

cement to the surface. The depth of the well and

the weight of the fluid cement and mud water de-

termine this pressure. Mud water of the kind ordi-
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narily used for well operations has a specific gravity

varying from 1.15 to 1.45, depending upon the ex-

tent of dilution. The specific gravity of fluid ce-

ment ordinarily employed in cementing oil wells,

ranges around 2.0, depending upon the brand of ce-

ment and the proportion of water used.

The quantity of fluid cement ordinarily now em-

ployed in the Southern California oil fields provides

a colunm of cement which when positioned outside

of the casing extends approximately 500 feet up-

ward from the lower end of the casing. This dis-

tance varies with the size of the hole, the amount

of fluid cement used and the like, but 500 feet is

thought to be fairly typical.

In a typical well of 4,000 feet in depth, during

the hardening of the cement, the space outside the

casing will be occupied for its lower 500 feet by

fluid cement and for its upper 3,500 feet by mud
water. The pressure exerted at the bottom of the

casing by the column of fluid cement and mud water,

in a well of 4,000 feet depth, will be approximately

2,256 pounds, per square inch, where the specific

gravity of the 500 feet of cement is 1.95 and that

of the mud water 1.15. This is of course a tremen-

dous pressure, for example the pressure on domes-

tic gas service line's is one-half pound per square

inch or less, the steam pressure on oil field boilers

ranges around 110 pounds per square inch, and high

pressure gas transportation systems operate at pres-

sures around 400 pounds per square inch. It is

necessary to offset the tremendous pressure exerted

by the fluid column on the outside of the casing in
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order to retain the cement in its proper position

while the cement [152] hardens and prevent its

return to the inside of the casing.

For this purpose, the mud water, which has been

introduced into the casing to force down the plug

and cement, is left in the casing while the cement

hardens, thereby "holding the cement in position

under the water pressure until the cement hardens,"

as described in claim 2 of the Perkins and Double

Patent. Were it not for the pressure exerted by

the weight of this column of fluid within the casing

the force of the weight of the fluid column outside

of the leasing could not be successfully offset.

If the defendant Owen be correct in his above-

stated contention, that his plug is '^ relied upon en-

tirely to hold the cement in position, '

' the plug must

be of course capable of withstanding the great pres-

sure exerted by the fluid column extending from the

bottom to the top of the outside of the casing. I

have carefully examined one of the plugs employed

by defendant Owen (this plug was furnished me as

the defendant's plug, intended for use inside of

6%'' oil field casing, and corresponds to the descrip-

tion of the same in the affidavits of the defendant

herein) and have made certain mathematical calcu-

lations to determine the maximum pressure that

could be withstood by the plug. I find that the pins

supporting the dogs or slips in this plug would

shear off at a maximum pressure of 333 pounds per

square inch applied to the plug. The dogs are so

mounted that when they engage with the inside of

the casing a leverage is applied to the pins, with the
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result that the pins would be sheared by a pressure

applied of less than 333 pounds. The fact that the

plug will be in motion when the strain is placed on

the pins also reduces the pressure that may be ap-

plied to the plug without shearing the pins. In

addition to the incapacity of the pins to withstand

a strain of the extent above indicated, from a prac-

tical standpoint the construction of the plug is totally

fl53] unsuited for the function claimed for it by

defendant Owen. The pins supporting the dogs are

carried by light castings and the castings are fixed

to the wooden body by wood screws. Neither the

castings, the screws, nor the wooden body would an-

swer in a device required to withstand pressure

around 2,000 pounds per square inch.

I knew from my examination and calculation that

the plug would withstand not over 333 pounds per

square inch pressure, but to determine how much

less than such maximum the plug would withstand

I conducted a test of the plug on October 18, 1923.

On that date I vertically positioned a joint of 0^/^'

ordinary oil well casing and connected its bottom

end to a high pressure pump. The top end of the

casing was left open and a pressure gauge was

placed on the line between the pump and the bot-

tom of the casing. The plug was inserted into the

casing from the top until the plug was near the

bottom of the casing with the leather cup upward.

Mud water was then pumped into the bottom of the

casing and flowed upward into the casing past the

plug to the top of the casing and overflowed on to

the ground. The pumping of mud water was con-
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tinued until the pressure gauge registered something

less than 100 pounds per square inch. The flow of

mud water continued out the top of the casing until

the plug appeared at the top of the casing. Not

more than one minute elapsed from the time the

pumping began until the plug appeared at the top

of the casing. The maximum pressure during that

time was less than 100 pounds per square inch. The

pumping was then discontinued and the plug taken

from the top of the casing for examination. I

found that three dog supporting pins had been

sheared, that each of the castings carrying the pins

had been fractured and that the wooden body had

been cracked so that the plug could no longer func-

tion to resist fluid pressure. The aforesaid plug

and the broken parts thereof are filed herewith as

Exhibit "A" to the affidavit, all in the condition in

which the same were taken from the casing at the

conclusion of the [154] above-mentioned test.

I have read the affidavits of A. G. Ecker, J. N.

Pyles, C. N. Gair, Paul Gauzalka, Gail Brown, and

P. C. Collyer filed herein, wherein the depths are given

at which certain cementing operations were per-

formed by defendant Owen.

That the plugs there employed could not of them-

selves have resisted the pressure caused by the

column of fluid surrounding the casing is shown by

a mere comparison of the capacity of such a plug

to resist pressure with the actual pressure known to

exist. For example, on September 26, 1913, defend-

ant cemented Crescent Well No. 1 in the Long Beach

field at a depth of 4820 feet (affidavit of C. A. Gair).
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I calculate the pressure at the bottom of the casing

produced by the column of fluid cement and mud
water surrounding casing to have been approxi-

mately 2575 pounds per square inch in that opera-

tion. On October 3, 1923, defendant cemented Spe-

cial Delivery Well No. 3, Long Beach, at a depth of

3,500 feet (affidavit of C. A. Gair). I calculate the

pressure at the bottom of the casing produced by the

column of fluid cement and mud water surrounding

the casing to have been approximately 1917 pounds

per square inch in that operation. On October 7,

1923, defendant cemented Julian No. 5 Well at Santa

Fe Springs at a depth of 4,530 feet (affidavit of C.

A. Gair). I calculate the pressure at the bottom of

the casing produced by the column of fluid cement

and mud water surrounding the casing to have been

approximately 2,431 pounds per square inch in that

operation. On October 8, 1923 defendant cemented

the Huntington Northern Oil Co. well at Long Beach

at a depth of 5,000 feet (C. A. Gair affidavit). I cal-

culate the pressure at the bottom of the casing pro-

duced by the column of fluid cement and mud water

surrounding the casing to have been approximately

2,665 pounds per square inch. I desire to state

that these pressures are conservatively calculated

upon the basis of fluid cement as commonly mixed

and the thinnest and lightest of mud water mixture

commonly employed. I consider the pressure given

to be somewhat less than actually existed. [155]

I do not hesitate to state, in view of the above,

that the plug employed by defendant Owen is not

and cannot be '' relied upon entirely to hold the ce-
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ment in position.
'

' In fact such plug will not with-

stand one-twentieth of the pressure produced by the

exterior liquid column.

The plug employed by defendant Owen cannot

serve as a substitute for the column of mud water

above the plug within the casing to resist the pres-

sure produced by the weight of the exterior liquid

column. The defendant Owen does hold 'Hhe ce-

ment in position under the water pressure until the

cement hardens" as he must necessarily to irrespec-

tive of the plug employed by him.

PAUL PAINE.

Subscribed and sworn to before me this 30th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [156]

(Title of Court and Cause.)

AFFIDAVIT OF CHARLES A. DAILEY.

State of California,

County of Los Angeles,—ss.

I, Charles A. Dailey being first duly sworn, on

oath depose and say:

That I am the C. A. Dailey who testified before

Judge Trippet in the case of the above plaintiff vs.

Wilson B. Wigle, et al.. No. 70—Equity (R. 290-

310). I have had personal knowledge of the ce-

menting of oil wells by plaintiff for the Standard Oil

Company since 1911, employing the method of the

patent in suit. Although it is now the rule of
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Standard Oil Company to require that the circu-

lating head be left closed upon the well casing

until the cement hardens, this is not to maintain

any additional pump pressure on the casing but is to

serve as an extra precaution. I remember that for

sometime after the Perkins method was adopted by

Standard Oil Company there was no such rule.

During that time numerous wells were cemented by

plaintiff for the Standard Oil Company and the

circulating head removed as soon as the cementing

operation was completed without waiting for the

cement to harden. In fact, I remember that on some

of these jobs no circulating head was used and that

the hose from the pumps was connected directly to

the top of the open casing. I remember that the

Standard Oil Company was troubled by objects

being maliciously or mischievously thrown down such

open well casings while standing for the cement to

harden. I remember that in the year 1912, the circu-

lating head was removed from well No. 9, Section 12,

cemented by the Perkins method for the Standard

Oil Company by plaintiff, and that while the open

casing was standing for the cement to harden some-

body (thought to be mischievous boys) dropped a

quantity of rubbish and metal down the casing re-

quiring a week or so to be cleared out. [157]

I have examined the plug constituting Exhibit

**A" to the affidavit of Paul Paine herein. This

plug could not in itself withstand the great pressure

produced by the weight of the fluid column that is

present at the exterior of the casing during a ce-

menting job on the type of deep wells now being
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drilled in Southern California. Irrespective of the

use of the plug like said Exhibit ''A," I consider it

essential in the cementing of a well to maintain the

inside of the casing filled with fluid until the ce-

ment hardens, in order that the weight of such

column of fluid may produce a pressure that will

prevent the return of the cement to the inside of

the casing.

CHAS. A. DAILEY.

Subscribed and sworn to before me this 30th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [158]

(Title of 'Court and Cause.)

AFFIDAVIT OF A. A. PERKINS.

State of California,

County of Los Angeles,—^ss.

I am the A. A. Perkins, who with Edward Dou-

ble, is one of the patentees named in letters patent

#1,011,484 in suit. I understand that the de-

fendant in this suit contends that he avoids in-

fringement of claim 2 of the patent in suit by

opening or removing the circulating head at the top

of the well casing when the cement has reached

its position behind the casing, notwithstanding that

imtil the cement hardens he, (the defendant),

leaves a column of mud water above the plug filling

the interior of the casing.

I desire to here point out that if such column of
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mud water be maintained in the casing until the

cement hardens, that the cement is held in posi-

tion under water pressure irrespective of the cir-

culating head being opened or removed.

The practice of closing the valves and leaving

the circulating head of the casing until the cement

hardens, was first adopted by me long after the

application for the patent in suit was filed.

I removed the circulating head as soon as the

cement had reached its position behind the casing

in the cementing of hundreds of wells by the

method described in the patent in suit. During

the period following the filing of the application

for the patent in suit, I was engaged in building

up the business of cementing wells by the method

there described. My financial resources were ex-

tremely limited and for some years I did not have

any extra circulating heads. As soon as the cement

was pumped to proper position it was my practice to

remove the head and take it with me for the next

job. [159] J

Leaving the circulating head closed upon the

well casing after the cement has been pumped to

position is an extra precaution against the possible

development of additional back pressure, due to

gaseous conditions, etc., and to guard against ob-

jects being accidentally or maliciously dropped
down the casing. Owing to the great cost of drill-

ing deep wells at this time in 'Southern California

every possible hazard should be avoided and for

that reason we prefer to leave the head positioned

as an added protection.
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The fact that the closing of the valves on the head

shuts in the additional pump pressure built up in

the casing, is immaterial as that pressure is dissi-

pated within a very few minutes.

Holding the cement in position under water pres-

sure until the cement hardens is essential to the

practical success of the method descrihed in the

patent in suit. This water pressure is the weight

of the column of fluid extending within the casing

from the plug to the top of the well. 'Closing the

head to maintain additional pump pressure is not

essential to the process. I call attention to the

fact that in the patent in suit we have nowhere

prescribed or even suggested that the circulating

head be closed or left on the casing after the ce-

ment has been pumped to position. The source of

the water pressure to be maintained until the ce-

ment hardens (claim 2 of patent in suit) is stated

in the specification of the patent to be ''the water

inside of the casing above the cement" (page 2,

lines 73-4).

A. A. PERKINS.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] L. BELLEI WEAVER,
Notary Public in and for the County of Los An-

geles, State of California. [160]

[Endorsed] : (Title of Court and Cause.) No-

tice and Motion that Defendant be Adjudged in

Contempt, etc. Due service and receipt of a copy

of the within is hereby admitted this 31st day of

October, 1923. Westall and Wallace, Ernest L.
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Wallace, Attys. for Defendant. Filed Nov. 1',

1923. C'has. N. Williams, Clerk. By L. J. Cordes,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 'Stock Exchange Building,

Los Angeles, CaL, Attorneys for Complainant.

[161]

(Title of Court and Cause.)

NOTICE OF EVIDENCE AND AUTHORITIES
UPON WHICH DEFENDANT-RESPOND-
ENT WILL RELY IN ANSWER TO A MO-
TION THAT DEFENDANT BE AD-
JUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Its Attorneys:

You will please take notice that in opposition to

the motion which under notice and subsequent

stipulation is set for hearing Monday, November

19, 1923, at 10 o'clock A. M., that defendant be

adjudged in contempt of this Court for violation

of the writ of injunction; that defendant will call

to the attention of the Court and will rely upon

in addition to the attached affidavits, all files, rec-

ords and proceedings in the case in this court

entitled F.-70, Equity, Perkins Oil Well Cement-

ing Company vs. Wilson B. Wigle et al., and upon

all files and records heretofore discussed and re-

ferred to and offered in evidence at the granting

of the said injunction in this case, and will par-
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ticularly rely upon the file-wrapper and contents

of said Perkins patent in suit introduced in evi-

dence in the said case of Perkins vs. Wigle et al.

WESTALL and WALLACE.
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

STATEMENT OF POINTS AND AUTHORI-
TIES UNDER RULE 10 UPON WHICH
RESPONDENT WILL RELY.

(1) THE ONLY ISSUE IS WHETHER THE
LANOUAOE OF CLAIM 2 OF PER-
KINS PATENT IN SUIT CORRECTLY
DESCRIBES WHAT DEFENDANT
HAS BEEN DOING. UNLESS IT
DOES, DEFENDANT HAS NOT VIO-
LATED THE INJUNCTION OF THIS
COURT NOR INFRINGED THE PAT-
ENT. Walker on Patents (5th ed.) page

220, Sec. 176; R. »S. U. S., Sec. 4888; Grant

vs. Walter, 148 U. S. 554; McClain vs. Ort-

mayer, 141 U. S. 424; United States Peg
Wood Co. vs. B. F. Sturtevant Co., 122 Fed.

Rep. 4T2; Continental Paper Bag Co.

[162] vs. Eastern Paper Bag Co., 210

U. S. 405.

(2) THE CLAIM OF A PATENT IS NOT A
''NOSE OF WAX THAT CAN BE
TWISTED AND TURNED IN ANY DI-
RECTION." IT MEANS WHAT IT
SAYS AND IT IS AN EVASION OF
THE LAW AND AN INJUSTICE TO
THE PUBLIC TO HOLD OTHERWISE.
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THE ISSUE IS NOT WHETHER THE
DEFENDANT HAS USED AN IM-

PORTANT OR EVEN A VITAL PART
OF THE APPARATUS DESCRIBED
IN THE SPECIFICATION OR ILLUS-
TRATED IN THE DRAWINOS—THE
PATENT IS FOR A PROCESS NOT
FOR AN APPARATUS. White vs. Dun-

bar, 119 U. S. 51 ; Walker on Patents, 5th

ed.). Sec. 176, bottom of page 221, and cases

cited.

(3) THE CLAIM OF A PATENT IS THE
SOLE MEASURE OF THE MONOPOLY
GRANTED, AND SAID CLAIM PER-
FORMS IDENTICALLY THE SAME
FUNCTION AS A LEOAL DESCRIP-
TION OF LAND IN A PUBLIC GRANT
OF REiAL PROPERTY. THE COURT
HAS NO MORE AUHORITY TO DIS-
REGARD THE LIMITATIONS OF A
PATENT CLAIM THAN IT HAS TO
DISREGARD ANY OF THE LAN-
GUAGE CONSTITUTING A DEiSCRIP-
TION OF THE METES AND BOUNDS
OF LAND. "The claims measure the in-

vention"; Continental Paper Bag Co. vs.

Eastern Paper Bag Co., 210' U. S. 405;

Walker on Patents (5th ed.). Section 176,

page 220 (citing McClain vs. Ortmayer,

141 U. S. 424).

(4) EVEN ASSUMING THAT PERKINS
WAS THE INVENTOR OF A PLUG
TO BE USED AS AN INDICATOR
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(WHICH HE IS NOT) THE PLUG
HAS BEEN DEDICATED TO THE
PUBLIC BY PERKINS' FAILURE TO
'CLAIM. Walker on Patents (5th ed.),

page 251, Sec. 186, and cases cited. The

applicant had the whole dictionary at his

'

disposal ; if he had invented a plug why did

he not distinctly claim a plug and not a

process in the use of which the plug was

used only as a barrier. The claim calls for

—^not a plug—(but a suitable barrier which

might be a cement sack.

(5) IT IS MOST ELEMENTARY THAT THE
OMISSION OF A SINGLE STEP
WITHOUT THE SUBSTITUTION OF
AN EQUIVALENT STEP OF A CLAIM
AVOID A CHARGE OF INFRINGE-
MENT. Walker on Patents (5th ed.) page

433, Sec. 349; Hopkins on Patents, Vol. 1,

page 352, Sec. 289, Rule XXI; Adam vs.

Folger, 120 Fed. Rep. 260-263. [163]

(6) AN EQUIVALENT STEP IS NOT ONE
THAT MERELY PERFORMS THE
iSAME FUNCTION: TO BE AN EQUIV-
ALENT IT MUST PERFORM THAT
STEP IN SUBSTANTIALLY THE
SAME WAY, AND MUST ALSO CON-
STITUTE THE SAME MEANS.
Walker on Patents (5th ed.). Sec. 352 et

seq.

(7) MUD IS NOT THE EQUIVALENT OF
WATER BECAUSE IT DOES NOT
PERFORM THE SAME FUNCTION
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NOR LEAD TO THE SAME RESULT:
MUD IS SUCCESSFUL WATER
LEADS TO FAILURE.

(8) DEFENDANT'S COLLAPSIBLE PACK-
ER PLUG IS NOT THE EQUIVALENT
OF PLAINTIFF'S BARRIER, BE-
CAUSE IT DOES NOT PERFORM ANY
OF THE FUNCTIONS MENTIONED
IN THE PERKINS PATENT AS BE-
INO FUNCTIONS OF THE PERKINS
BARRIER AND ITS USE LEADS TO
DIFFERENT RESULTS. See authori-

ties above cited.

(9) PROCEEDINGS BEFORE THE PATENT
OFFICE MAY BE RESORTED TO TO
DETERMINE WHAT WAS MEANT BY
THE CLAIM (FILEh-WRAPPER OF
PERKINS PATENT IN EVIDENCE).
Hopkins on Patents, Vol. —

,
page 188, Sec.

106,, Rule VI; also same authority, Sec.

107, Rule VII.

(10) THE PATENT OFFICE REFUSED TO
GRANT THE PERKINS CLAIMS UN-
LESS AND UNTIL THEY MADE
CLEAR THE FUNCTION OF THE
PERKINS PLUG WAS TO ACT AS A
BARRIER TO SEPARATE WATER
FROM CEMENT. APPLICANT
COULD HAVE APPEALED FROM
THIS DECISION, BUT INSTEAD
THEY ACQUIESCED AND PERMIT-
TED THE PATENT TO ISSUE ON LIM-
ITED CLAIMS. THEY SURELY CAN-
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NOT NOW INSIST THAT ALLOWED
CLAIMS SHOULD BE CONSTRUED
AS BROADLY AS THOSE WHICH
WERE REJECTED. Hopkins on Pat-

ents, page 188, Sec. 107, Rule VII, and

cases cited, particularly National Hollow

Brake Beam Co. vs. Interchangeable Brake

Beam Co., 106 Fed. Rep. 693-714; Hopkins

on Patents, page 189, and cases; Selesta-

cine Patents Co. vs. Prest-o-graph. Co., 282

Fed. 223 (a decision by our own Circuit

Court of Appeals). (Notice particularly

the language of the Court at page 224.)

(11) DEFENDANT-RESPONDENT IS US-

ING A PROCESS WHICH IS ACCU-
RATELY AND OORRECTLY DE-
SCRIBED BY THE CLAIMS WHICH
THE PATENT OFFICE REFUSED TO
ORANT PERKINS, AND IN WHICH
REFUSAL PERKINS ACQUIESCED.
THE CLAIMS AS ALLOWED BY THE
PATENT OFFICE DOES NOT DE-
SCRIBE THE [164] PROCESS OF
DEFENDANT. (See all the authorities

above referred to.)

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [165]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN.

State of 'California,

County of Los Angeles,—^ss.

J. M. Owen, 'being first duly sworn, deposes and

says: I am the defendant in the above-entitled

cause, and make this affidavit in answer to a mo-

tion on behalf of plaintiff that I be adjudged in

contempt of this court for alleged violation of the

injunction of this court issued August 27, 1923.

I 'have not violated said injunction, but have at

all times strictly observed the same, as I am confi-

dent my following sworn statement of the special

circumstances will make clear.

CIRCUMSTANCES RELATINO TO UN-
NAMED PARTIES TO THIS SUIT

FOR WHOM I ALSO SPEiAK.
But, first as to the general nature, scope, and ex-

tent of my operations in order that the Court may,

among other things have knowledge of the import-

ance of a correct decision not only to myself but

to others and more especially to the public at large.

As set forth in detail in my verified answer and
accompanying affidavits in opposition to the mo-
tion for the preliminary injunction, I have been
and am operating under letters patent of the United
States number 1,443,474, granted January 30, 1923,

to Inskeep for Packer Plug. The advantages of

the use of my process involving this Inskeep packer
over the process of claim 2 of the Perkins patent
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in suit (the remaining claims of Perkins not 'be-

ing involved) are so great and so obvious that I am
confident that no sane person would use the Per-

kins process in preference to mine. As proof that

this last assertion is not exaggerated, I set forth

the following circumstances: Both plaintiff and

myself charge the same amount for cementing oil

wells, namely. Two Hundred and Fifty ($250.00)

Dollars each. Plaintiff both before and since the

institution of this suit has [166] given wide pub-

licity to the decision in the Wigle case (relied upon

to support validity) and to the proceedings in this

case, constantly representing and asserting to my
customers that the use of the Inskeep packer con-

stitutes an infringement and insinuating that such

customers might get into trouble if they patronized

me. Notwithstanding confusion as to the scope

and effect of such injunction, and such constant

threats by plaintiff or on behalf of plaintiff, and

notwithstanding that I charge as high a price as

plaintiff, over sixty (60) large concerns, many of

whom have almost continuous oil well cementing

work, and all of whom were formerly users of

the Perkins process and customei-s of plaintiff

have ceased the use of the Perkins process and have

turned over all such work to me. Among such

companies are the following;

Belridge Oil Company.

Bay Hills Oil & Land Co.

Cook Drilling Co.
'

Consolidated Mutual Oil Co.

Cecilia Oil Co.
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Cheeney Oil & Lease Syn.

Cal. Well Drilling €o.

Doyle Clune Oil Co.

Elliott Extension Oil Co.

Fred B. Foster Oil Co.

Farris Watts & Collins.

Fisher Gregg Drilling Co.

Grolaspy Drilling Co.

Huntington Northern Pet. Co.

Henderson Pet. Co.

Julian Pet. Co.

Keck Syndicate.

Lambert & Co.

M. & H. Oil Co.

Southern Midway Oil Co.

Bush Vorhis Oil Company.

George B. Bush Drilling Co.

C. & F. Drilling Co.

California Co-operative Oil Co.

C 1, Signal Syn. No. 3.

Cal. Drilling Co.

Dahney Oil Co.

Empire Oil Co.

Five O Oil Co.

Federal Drilling Co.

F. E. D. Drilling Co.

G. S. & M. Drilling €o.

G. H. & L. DrilUng Co.

Hackworth & Brumwin Drilling Co.

R. E. Ibbetson Oil Co.

C. C. Julian Co.

Klauser & Co.
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Merchants Oil Syn.

Sherman Oil Co.

Texas Holdings Co. [167]

Joseph K. Tobin Oil Co.

U. S. Royalties Co.

White Bear Pet. Co.

McKeon Drilling Co.

Mack Oil Co.

Oregon Cal. Oil Co.

Oakridge Oil Co.

Pugh Miller Drilling Co.

Ring Pet. Co.

W. R. Ramsey Oil Co.

Stilwell Drilling Co.

Universal Cons. Oil Co.

M. H. Whittier Co.

York Smulling Oil Co.

National Oil Co.

Oceanic Oil Co.

Orange County Drilling Co.

Painted Hills Oil Co.

Rogers & Edwards Drilling Co.

Fred Ruthern Oil Co.

Sentinel Oil Co.

Superior Oil Co.

I have cemented mider this Inskeep patent prob-
ably 150 wells for such former users of the Per-
kins process in suit.

Now, the reason why these numerous concern
have abandoned the Perkins process in suit and
adopted mine is because, among other things, in
my said process (as will later be made clear) I
omit entirely a troublesome, timd wasting, and
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expensive step of the Perkins claim—a step, more-

over, which, as a matter of fact is indispensable

in any normal operation of said Perkins process

because without such step said Perkins process

would ordinarily be inoperative. The step that I

omit is the last step of the Perkins claim consist-

ing of ''holding the cement in position under water

pressure until the cement hardens."

The many persons connected with these numerous

concerns showing such unmistakable and marked

preference for my process over that of Perkins

manifestly represents consumers of oil products

generally, namely, the public at large, which ulti-

mately will be compelled to contribute increased

cost of time and money if deprived by action of

this Court of the Inskeep packer. I therefore

speak not only for my own private interests, but

for Inskeep the inventor, whom, as will be seen,

has so greatly advanced the art, as w^ell as for the

consuming public who, if permitted by the action

of this Court on this motion, will share in such

benefits flowing from the inventive genius of Ins-

keep. [168]

FACTS SHOWING GOOD FAITH IN SEEK-
ING TO UNDERSTAND AND COMPLY

WITH THE INJUNCTION OF
THIS COURT.

The injunction is in general terms simply re-

straining me "from all acts by which plaintiff's

patent rights are infringed"; and not specifying

any particular act or combination of acts which
would consitute infringement. I am not a pat-
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ent lawyer, and have never given any special

study to the law of patents, and without legal ad-

vice would be utterly unable to understand the

meaning and scope of said injunction, and would

not know what I was restrained from doing. Ac-

cordingly, immediately upon receipt of notice of

said injunction, I sought the advice of my patent

counsel, Westall and Wallace, whom I understand

devote themselves exclusively to patent practice,

and who explained the meaning of said injunction

in effect as follows:

My said counsel stated that (so far as at all per-

tinent to my case) patents were granted for, first,

machines or devices, such as combinations of pipes,

plugs, pumps, etc., and second, arts or processes;

that it was well settled in the law of patents that

unauthorized use of a part or even all of the appa-

ratus or devices illustrated and described in con-

nection with the description of a process claimed

in a patent did not of itself constitute infringe-

ment of the process; that a process could only be

infringed by the use of a process.

My said counsel then called my attention to the

claims of the Perkins patent in suit beginning at

page 2, line 100 of the specification, and further

explained that THE process which I was prohib-

ited from using and which if used would constitute

an infringement of the Perkins patent was—^not

any combination of steps which might be found

described in the specification or illustrated in the

drawings, but only and solely the combination of
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steps or acts mentioned in any one or more of the

three claims of said patent ; that is to say, my said

counsel explained that there was no such thing as

infringement of the drawing of a patent, nor any

such thing as an infringement [169] of the de-

scriptive portion of a patent, nor any such thing as

infringement of the principle of a patent, nor any

such thing as infringement of a process patent by

the use of one of the mechanical things or parts,

leven though it he very essential to the use of the

process; that a patent could only be infringed by

unauthorized use of the specific combination of

steps mentioned in one or more of its claims, and

that it was most elementary in the law of patents

that each claim stood alone for the purpose of pass-

ing upon the question of infringement. In short,

such counsel advised me that broadly the question

of infringement was whether I used a process which

was correctly described by the language of the

claims—^not by any of the language of the descrip-

tion or not by any illustration in the drawing.

Said counsel further advised me that there was
no such thing as infringement in part of a claim

nor any such thing known to the law of patents as

infringement of any series of steps or elements

of a patent claim less than the whole combination
in the claim; that no court could or would ever

question the law that if I left out a single step

or act mentioned in the claim and did not substi-

tute an equivalent step for the step omitted (and
by equivalent was meant not only a step perform-
ing the same function but a step performing
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that function in substantially the same way

and constituting the same means) there was

no infringement; and that no well considered case

teould be found that where a single word of a claim

3iad been disregarded and given no effect, especi-

ally, when during the prosecution of the patent ap-

plication, the Patent Office had refused to grant

the patent unless such language or words were in-

serted in the claim (much of the very language of

the Perkins claim which I rely upon as not cor-

rectly describing my process was so inserted by

insistence of the Patent Office. Proposed claims

which the Patent Office refused to grant because

tapatentable correctly described by process; while

the allowed [170] claims in suit do not in letter

or spirit describe my process).

My said attorneys were not at all doubtful or

uncertain in this advice, but repeatedly referred

to such law as basic, fundamental, elementary, and
uncontrovertible.

The foregoing explanation of the law has seemed
most reasonable to me and I have relied explicitly

upon such opinion. There having been no specific

prohibition, but the injunction being general, I

have honestly and earnestly used my best efforts

to procure light which would enable me to comply
with this 'Court's order.
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CONSTRUING THE INJUNCTION IN THE

LIGHT OF THE OPINION OF THE

COURT WHICH PRECEDED IT, I HAVE
NOT DISOBEYED THE INJUNCTION.

Moreover, at the time of the application for the

injunction I fully and completely described the

process I was using, not only in my verified an-

swer but also in numerous affidavits. In the

Court's opinion upon which the injunction was

based, the Court did not find nor even suggest, that

my process as thus admitted to have been used

constituted an infringement. Having clearly and

unmistakably put myself on record as to the pro-

cess I was using, it has surely seemed to me that

the 'Court would have indicated that such was an

infringement if the Court had not concurred with

my attorneys that it was not an infringement.

The Court in its opinion has stated that there

was a direct issue as to whether or not I had held

pressure "established against the tight head by
the pimip during the time allowed for the cement

to set." (Court's Opinion on Preliminary Injunc-

tion, page 10, line 16.) (This is the issue as to

whether or not I had omitted the last step of

the claim.) Deciding this issue—in view of a con-

flict in the evidence—in favor of the plaintiff, it

has seemed quite clear to me that the injunction

"was granted because the Court was willing to and
did believe that I had used this last step of the pro-

cess. Over two months have now passed since

the Court thus accepted plaintiff's evidence on this



194 J. M. Owen vs.

point, instead of mine, and during [171] all this

time, as appears from the affidavits on behalf of

plaintiff on this motion plaintiff has been watch-

ing my operations and has reported the same to

this Court in plaintiff's affidavits in support of this

motion. These affidavits on behalf of plaintiff

are my complete vindication; not one of them has

ventured to again assert that I have maintained

pressure by the tight head since the injunction of

this Court. Impliedly, at least, the plaintiff took

the position before the Court on its motion for

preliminary injunction that the tight head must be

used to perform the last step of plaintiff's process,

namely, the step of "holding the cement in posi-

tion under water pressure until the cement hard-

ens"; and that I had infringed the patent by using

this step in combination with the others. The fact

that plaintiff's affidavits on this motion now admit

that in no instance since the injunction have I

maintained pressure with the tight head must

surely convince the Court that my evidence in oppo-

sition to the preliminary injunction was true,

namely, that the tight head was not necessary un-

der my process to maintain the cement in position

outside the casing, and that I had not in fact used

it for such purpose, and consequently that I had

omitted one complete step of the claim in suit.

PLAINTIFF'S AFFIDAVITS SPECIFI-
CALLY CONSIDERED AND ANSWERED.
During the time since the grant of the injunc-

tion until the filing of the present motion plaintiff

has evidently closely watched my operations of
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cementing. Affidavits purporting to describe

minutely the method of cementing used by me of

some ten wells are now presented in support of

this motion. So far as I can see, the methods in

those ten instances since the injunction are not

substantially different from the method that I had

freely admitted using at the time of the application

for preliminary injunction. It is a matter of rec-

ord that in my sworn answer on said motion I set

forth a copy of the specification and drawings of

the Inskeep patent [172] under which I was

operating and fully supplemented the patent de-

scription by minute explanation of the manner in

which such Inskeep packer was used. What I ad-

mitted at that time, my attorneys have been always

ready on my behalf to stipulate during the time

that has intervened since the injunction. Evi-

dently plaintiff after two months of observation

having discovered that I had (contrary to the pro-

cedure of plaintiff's witnesses) adhered strictly to

the truth on plaintiff's application for preliminary

injunction and had omitted the last step of plain-

tiff's process claimed, evidently now determines

to try to persuade the court to decide what the

court refused to find at the time the injunction was

granted, namely, that I infringed whether I used

the subject matter of the Perkins claim or not.

In order to get before the court briefly, and
graphically just what I admit having used since the

injunction of this court, and in order that the court

may at the same time compare such admission with
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the claim of Perkins, I set forth the claim of

Perkins in suit with the part I admit using in black

type and language of the claim which does not de-

scribe my process in red type as follows:

"2. The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the cement

up outside the casing, and holding the cement

in position under water pressure until the ce-

ment hardens."

or, to put it in another way, still following the

language of the Perkins claim, what I admit doing

is using:

"2. The method of cementing oil wells wells

which consists of forcing cement down through

the regular well casing by means of * *

pressure * * forcing the cement up outside

the casing, * * ." [173]

My attorneys have advised me that in making
this admission I am not admitting infringement,

on the contrary I am showing clearly I do not

infringe because this admits using only that com-

bination which, as shown by the proceedings be-

fore the Patent Office on the Perkins application

for the patent in suit (which file wrapper is in evi-

dence) was agreed upon by the Patent Office and

the applicant as being old and as not being the in-

vention of Perkins, the specific subject matter thus
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agreed upon by Perkins and the Patent Office as

being old being as follows:

"The method of cementing oil wells which

consists of introducing cement through the

casing admitting water pressure into the casing

above the cement and forcing the cement down

the inside of the casing and up outside the cas-

ing to till the space between the casing and

ground. '

^

(The above claim was proposed for allowance

page 14, Perkins file-wrapper; was at page 21, file-

wrapper, rejected as being old on references cited;

and at page 25, file-wrapper, plaintiff acquiesced

in the action of the Patent Office that such subject

matter was old.)

But to explain the vital and real differences be-

tween the Perkins claimed process and my process

:

(1) I do not use water; I use mud. None of

the affidavits on behalf of plaintiff have attempted

to assert that I used anything but mud.

I understand that in the case of Perkins vs.

Wigle, F.-70 in this court (relied upon to raise the

presumption of validity on preliminary injunction

in the case at bar) no question of the equivalency of

mud with water was raised. I was not a party to

such prior suit and should not be bound by any infer-

ence or assumption based upon a point which was not

raised nor should I be bound by the failure of prior

litigants to place before the court the facts upon
which such question of [174] equivalency could

be determined. The court in its tentative opinion

in the Wigle case (there waS' no other- opinion in

the Wigle case nor such tentative opinion modified
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in the respect about to be pointed out)—^tbe court

on tlie question of whether or not mud and water

were equivalents said:

"There are some things in the claims that

have not been mentioned by counsel. Take

Claim 1, the third element: 'forcing down the

concrete to drive the water before it.' And
then the fourth element: 'after sufficient con-

crete has been introduced, introducing water

into the casing above the concrete.' There is

no claim here by the defendants that they do not

use water, but I think the proof sufficiently

shows that water is not used. In my opinion

they could no more call that stuff that is

pumped in above the concrete or last barrier

water than you could call the lava that ran

down Vesuvius and covered Pompeii water.

Nobody would ever think of calling that stuff

water that is pumped down above that concrete

:

It is simply mud or earth in solution. I do not

think water is the proper term to apply to it

at all. But it serves, in a sense, to make a

hydraulic pressure above the cement, pushing

it down. Now, what is the difference between

this liquid mud, or mud,, as you might call it,

above this last barrier, and putting cement in

above it, as far as pushing it down is con-

cerned'? My impression is that there is no

difference; and I think the patent will allow

the use of this liquid earth that is used there

as water to be used there for that purpose."

Water is not the equivalent of mud for cement-

ing purposes. Well owners will not permit the
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use of water because it would wash away the mud
lining of the hole which is an essential and neces-

sary part of the process of rotary drilling. To

wash away this plastic mud lining of the hole

would cause, or be likely to cause, caving. There

may have been a time (the time [175] when Per-

kins applied for his patent) that it was thought

good practice to use water. That was an experi-

mental stage. Such is not so at the present time,

and neither Perkins nor anybody else uses anything

but mud at this time. Water does not perform

the same function as mud either for securing cir-

culation or cementing. Mud makes the j'ob in-

variably successful while water does not and water

moreover will not be permitted at the present time.

(2) I do not use my patented expansible plug

as a barrier to separate the water from cement.

My packer is embedded in the cement ; that is it has

cement above it and cement below it. It has an

incidental value of indicating when the cement is

in position behind the casing which it does by
slowing or stalling the pump (a function however
which is not indicated or mentioned in the Perkins

patent) but its main and principal purpose—the

very purpose for which a patent was secured on it

—
^is that it obviates the long delay that is neces-

sary under other processes of holding the cement in

position under water pressure,—i. e., by the tight

head—until the cement hardens. My cement which
is used in cementing the wells is placed in position

between two mud columns and my packer does not
separate any mud from any cement. I follow the
prior art of placing the cement between two mud
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columns. The packer which I use is not a harrier

or separator in any sense whatever.

(3) Using the patented Inskeep packer I omit

entirely the last step of the Perkins process,

namely, that of "holding the cement in position

under water pressure until the cement hardens."

There has been some attempt manifested in an

affidavit filed on behalf of plaintiff (namely, the

[affidavit of Paul Paine) to insinuate or raise an

inference that the pressure of the column of mud
above my packer holds the cement in position.

This is not true in any ordinary or average job

of cementing. [176] The weight of the column

of cement outside the casing and that of the column

of mud above it outside the casing far exceeds in

weight the column of mud inside the casing. Con-

sequently, in the Perkins process the cement will

always flow back into the casing unless restrained

by the tight head. There may be extreme cases,

as, for instance, where only a very minute quantity

of cement was placed in the casing where the tight

head could be removed. It is also possible that the

casing may in some formations be set on the bottom

with such effect, where there is a comparatively

small amount of cement used, that the tight head

may be removed. The fact, however, is that

neither Perkins nor anybody else using this method

at the present time does remove the head immedi-

ately after the cement is in position behind the

casing because the chances of failure are over-

whelmingly against such procedure. A complete

answer to Paul Paine 's testimony is an answer

to the question: "Does Perkins usually remove the
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head immediately after the cement is in position

or does he invariably keep the head on for twenty-

four hours at least?" I am ready at any time—^on

any day the court will name—to demonstrate he-

fore the court that I can safely take the head off

and rely upon my patented packer to hold the ce-

ment in position outside of the casing. I will do

that not only once but as many times as the

court or the commissioner of the court may desire.

Will Perkins do the same?

SOME INACCURACIES AND OMISSIONS IN
PLAINTIFF'S AFFIDAVITS IN SUP-
PORT OF THIS MOTION.

In none of the ten instances that plaintiff's af-

fiants on this motion have described have any of

them stated whether or not cement was placed on

top of my packer after its insertion into the casing.

If cement is placed upon it it is not a barrier (at

least two of plaintiff's experts in the Wigle case

so testified). The fact is that cement is always

•placed on top of the Inskeep packer as I have be-

fore described; and in view of the silence of plain-

tiff's affidavits on this subject no doubt my own
tsworn statement will be sufficient. However,

[177] it is thoroughly supplemented by numerous
affidavits by those who have knowledge of my
practice in this regard.

PLAINTIFF NOT ENTITLED TO LIBERAL
TREATMENT AT THE HANDS OF THIS
COURT IN THE INTERPRETATION OP
ITS PATENT CLAIM BECAUSE ON THE
FACE OF THE RECORD, IN THE LIOHT
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OF ACTUAL DEMONSTRATION I OF-
FER TO MAKE BEFORE THE COURT
SAID CLAIM WILL CLEARLY BE
SHOWN TO HAVE BEEN ORANTED BY
MISTAKE OF THE PATENT OFFICE
OF SUPPOSING^ THAT MUD WILL MIX
WITH THE CEMENT AND DILUTE IT
IF BARRIERS ARE NOT USED.

I have never used my packer as a barrier to

separate any mud from any cement. Cement is

always placed on top of the packer as an assurance

that there will be cement in the bottom of the well

when the job is completed. It is a fallacy to suppose

that separation of mud from the cement is desirable

or necessary for any purpose. This is demon-

strated every day in the oil fields by the fact that

many companies do not use any kind of plugs or

barriers whatever, and have as much success with

such no plug system as Perkins does with the use

of his plugs. If the court is in any degree in doubt

upon this question, I respectfully request that the

court either personally or by a commisisioner will

view the operation of cementing a well without

plugs. They are doing it in the oil fields every

day. I shall not further enlarge upon this point

because this affidavit will be accompanied by many
others all testifying on my behalf as to the entire

success of such no plug system.

THE COURT IS IN ERROR IN ASSUMING
OR SUPPOSING THAT PERKINS IN^
VENTED A SUCCESSFUL METHOD OF
CEMENTING WHERE OTHERS HAD
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FAILED OR THAT THE INDUSTRY IS

INDEBTED TO PATENTEES OP THE
PATENT IN SUIT FOR ANY DIS-

COVERY WHATEVER, FOR THE VERY
NO PLUG PROCESS WHICH PERKINS
FIRST ENDEAVORED TO PATENT, AND
WHICH WHEN DECIDED BY THE
PATENT OFFICE TO BE OLD, AOREED
WITH THE PATENT OFFICE THAT
THE SAME WAS OLD, HAS LONO [178]

BEEN IN SUCCESSFUL OPERATION,
AND IS STILL BEING USED TO-DAY
WITH AS MUCH SUCCESS AS THE PER-
KINS PROCESS WITH PLUGS.

There will be a soiperabundance of other evidence

in the record to the effect that the no plug method

which Perkins distinctly disclaimed in the Patent

Office as the invention of the patent in suit is and has

been for years in common, extensive, and successful

use, and is as successful as cementing with the use of

plugs. This is a matter which, as I have above

stated, I am ready at any time to demonstrate be-

fore the court.

I notice that in many of the instances mentioned

in plaintiff's affidavits on this motion it has been

asserted that the casing was landed on the bottom

after the cement was in place outside the casing.

This is not true in several of the instances at which

I was present. For instance; it is not true as

stated by affiant Pyles that at United States Royal-

ties Syndicate, Rig. No. 3, the casing was set on the

bottom; again at the McKeon Drilling Company
job. Crescent Well No. 1, I was personally present
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and again the casing was not landed on the bottom

of the hole; the same was true of the job mentioned

as having been done by me on October I'Tth in the

case of Julian No, 5 at Santa Fe Springs, the cas-

ing not having been set on the bottom. Neither

was the casing at Huntington Northern Oil Com-
pany at Long Beach landed at the bottom of the

hole. The matter, like many other details, of time,

size of casing, depth of hole, may not be of any

pertinence—in fact, I fail to see any materiality

at the present time, but these are instances of re-

respects in which plaintiff's affiants have been in

error as to facts.

J. M. OWEN.

Subscribed and sworn to before me this 13th day

of November, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [179]

[Endorsed] : Received copy of foregoing at 4 :20

P. M. Tuesday, November 13, 1923, reserving all

objections to time of service. Lyon ^ Lyon, Leon-

ard S. Lyon, Attys. for Plaintiff. Filed Nov. 13,

1923. Chas. N. Williams, Clerk. By L. J. Cordes,

Deputy. [180]
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(Title of Court and Cause.)

NOTICE OF PLAINTIFF'S REBUTTAL AF-
FIDAVITS.

To J. M. Owen, Defendant Above Named, and West-

all & Wallace, His Attorneys:

You, and each of you, will please take notice that

at the hearing in the above cause on plaintiff's mo-

tion that defendant be adjudged in contempt for

violating the writ of injunction herein, plaintiff

will refer to the annexed affidavits of Webb An-

drews, Floyd Ross, Cyrus Bell and Louis J. Whit-

ney, annexed hereto.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

Received copy of the above notice and annexed

affidavits this 16th day of November, 1923.

WESTALL and WALLACEl
ERNEST L. WALLACE,

Attorneys for Defendant. [181]

(Title of Court and Cause.)

AFFIDAVIT OF WEBB A. ANDREWS (RE-
BUTTAL).

State of California,

County of Los Angeles,—ss.

Webb A. Andrews, being first duly sworn, on
oath deposes and says:

I was employed as driller on well #15 of U. S.
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Royalties, Hub lease, Torrance Field, Cialifornia

on the morning tower (12 A. M. to 8 A. M.), Sun-

day, November 4, 192i3. Tiiis well #15 was ce-

mented by Owen Oil Well Cementing Company
between 4 and 5 o'clock in the morning of said day

at a depth of 845 feet. During the cementing of

the well I was serving as driller and observed the

following operations:

Circulation was first established by pumping

mud water down the well casing, which casing was

Hucules 16 inch. Fluid cement (100 sacks) was

then pumped into the casing. A plug was then put

into the casing on top of the cement. This plug

fitted the inside of the casing so closely that it was

necessary to drive the plug into the top of the casing.

The plug carried three metal dogs or slips positioned

so as to wedge between the plug and casing if the

plug moved upward in the casing. Several folded

empty cement sacks were then placed in the casing

on top of the plug. A small quantity of fluid ce-

ment was then pumped into the casing and this

followed by the pumping into the casing of mud
water. The pumping of mud water was continued

until the plug struck a shoe guide at the bottom of

the casing as indicated by the stalling of the pump.

When the pump was stalled as aforesaid, the man
in charge of the cementing operation for Owen Oil

Well Cementing Company was standing near the

pump. I am informed that the name of this man
is John Crouth. The stop-cocks on the circulating

head were closed and the hoses leading from the

circulating head to the cement pump and mud pump
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were then disconnected. By [182] this time

Crouth had left the derrick floor and was engaged

at the cement truck standing by. The cement line

stop-cock on the circulating head was then opened

and mud water immediately flowed therefrom,

showing that a back pressure existed. This stop-

cock was then closed by Floyd L. Ross and Crouth

was called into the derrick. The same stop-cock

was then opened in Crouth 's presence and the back

flow observed by him. Crouth then said to me
"Close the stop-cock." Crouth watched while I

closed the stop-cock and after talking with Ross and

Bell Crouth left the well.

The circulating head was left on the casing with

the stop-cock closed. So far as preventing a back

flow, the plug used as aforesaid, performed no use-

ful function.

WEBB A. ANDREWS.

Subscribed and sworn to before me this 14th day

of November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los

Angeles, State of California. [183]

(Title of Court and Cause.)

AFFIDAVIT OF FLOYD L. ROSS (RE-

BUTTAL).

State of California,

County of Los Angeles,—^ss.

Floyd L. Ross, being first duly sworn on oath

deposes and says:
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I was present at the cementing of well #15, Hubb
Lease, Torrance Field, California, U. S. Royalties

Company, by defendant J. M. Owen (Owen Oil Well

Cementing Company) on Sunday morning, Novem-

ber 4, 1923. I was employed as the tool pusher

(drilling foreman) on this well. Cjrrus Bell was

present while the well was being cemented. Webb
Andrews was driller on the well. I am informed

that John Crouth is the name of the man who di-

rected the cementing job for defendant Owen Oil

Well Cementing Company.

I have read the affidavit of Webb Andrews in this

case describing the aforesaid cementing job. I

observed the operations described by Andrews in

his affidavit and know the same to be as there

stated. Immediately after the pumping of mud
water had been terminated by the plug shutting

down the pump, a discharge valve or bleeder on the

mud pump was opened and no back pressure found.

The mud line stop-cock on the circulating head was

then closed. Crouth then filled in a report form of

defendant with the number of the well and other

details, and wrote on the back of the report, "Head
removed immediately," or words to that effect, and

asked Bell and me to sign the same, which we did.

At that time the circulating head remained posi-

tioned on the casing with the stop-cocks closed.

Crouth then left the derrick and went to the cement

truck nearby. I then opened the cement line stop-

cock on the circulating head and mud water instantly

flowed out in quantity under considerable back pres-

sure. I then closed the stop-cock and Bell asked
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Andrews to "have the cement man come back."

Crouth returned to the derrick floor and the stop-

cock on the cement line of the circulating head was

again opened. Crouth saw the mud water flow out

under considerable back pressure and said to An-

drews "Close the stop-cock," which Andrews did.

Bell then asked Crouth what should be done and

[184] Crouth said "Leave it closed." Crouth then

took out the report form above mentioned and

scratched out the words "Head removed immedi-

ately," and wrote below Bell's and my signatures

"Head left on—^back pressure" or similar words.

Crouth then left the well. The head then remained

on the casing with stop-cocks closed for over 24

hours while the cement set.

The plug employed in cementing the aforesaid

well performed no useful function so far as prevent-

ing a back flow. Irrespective of the existence of

said back flow and assuming there had been none,

no benefit of any character would have resulted if

the circulating head could have been removed during

the more than 24 hours the well was standing with

the head on as aforesaid.

It would not have been of any benefit whatever to

have been able to remove the circulating head during

the time the well stood with the head on as aforesaid.

FLOYD L. BOSS.

Subscribed and sworn to before me this 14th day
of November, 19213.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,,

State of California. [185]
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(Title of Court and Cause.)

A'FFIDAVIT OF CYRUS BELL (REBUTTAL).

State of California,

County of Los Angeles,—ss.

Cyrus Bell, being first duly sworn, on oath deposes

and says:

I am the Cyrus Bell who testified in the case of

the above plaintiff versus Wilson B. Wigle et al.

F.-70 and who has given a former affidavit in this

case. I was present at the cementing of well #15
of U. S. Royalties: Company, Torrance Field, Cali-

fornia, on Sunday morning, November 4, 1923. I

have read the affidavits of Webb Andrews and Floyd

Ross in this case describing how the aforesaid cem-

enting job was performed, and what there occurred,

and know the same to be as there stated. I there-

fore adopt said affidavits for my own without repeat-

ing the same and swear of my own knowledge that

the same are true and correct.

CYRUS BELL.

Subscribed and sworn to before me this 14th day

of November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [186]
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(Title of Court and Cause.)

AFFIDAVIT OF LEWIS J. WHITNEY (RE-

BUTTAL).

State of California,

County of Los Angeles,—ss.

Lewis J. Whitney, being first duly sworn, on oath

deposes and says:

I am the Lewis J. Whitney who testified in the

case of the above plaintiff versus Wilson B. Wigle

et al., F-70. I am assistant to the President of the

Perkins Oil Well Cementing Company and have

charge of all books and records of that company.

I have read the affidavit of defendant, J. M. Owen
in which he states "no sane person would use the

Perkins Process in preference to mine." At the

present time and ever since the Defendant herein

entered the oil well cementing business Perkins

Oil Well Cementing Company has been constantly

employed to use the Perkins Process by nearly every

major operating company in California and by most

of the smaller companies. Among such larger com-

panies are the Standard Oil Company of California,

Shell Company of California, Associated Oil Com-

pany, Oeneral Petroleum Corporation, Pacific Oil

Company, Amalgamated Oil Company, Pan-Ameri-

can Petroleum Corporation, Petroleum Midway
Company. During September, October and the

first half of November, 1923, 115 concerns employed

the Perkins Oil Well Cementing Company to use its

process for their cementing operations in California

;

20 in Wyoming by the Perkins Oil Well Cementing
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Company of Wyoming, its licensee, and 88 in the

Mid-Continent Field by Plaintiff's Licensee, E. P.

Halliburton.

During this period the number of wells cemented

by the Perkins Oil Well Cementing Company in

California by the Perkins Process were 225 in Sep-

tember, 225 in October and 106 in the first half of

November, a total of 586. In Wyoming these com-

prise 23 in September, 36 in October and 8 up to the

ninth [187] of November, a total of 67. In the

Mid-Continent Field the process was followed at

236 wells in September, 184 in October and 24 up to

the 7th of November, a total of 443. The details of

the foregoing are set forth in the annexed tabu-

lation taken by me from the original records of

plaintiff.

I have read the list of concerns stated by defend-

ant Owen to have been formerly users of the Perkins

Process and who are now alleged to have turned

over all such work to defendant Owen. Of the 62

names cited 23 do not appear at all on the books or

records of the Perkins Oil Well Cementing Com-

pany. These are as follows:
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Bay Hills Oil & Lands Co.

Cheeney Oil and Lease Syndi-

cate

Elliott Extension Oil Co.

Eisher Oregg Drilling Co.

Golospy Drilling Co.

Julian Petroleum Co.

Keck Syndicate

Southern Midway Oil Co.

White Bear Petroleum Co.

Mack Oil Co.

Oregon California Oil Co.

C. & F. Drilling Co.

California Co-operative

Co.

CI, Signal SjrQdicate No. 3

Cal. Drilling Co.

Empire Oil Co.

Five Oil Co.

G.S.&M. Drilling Co.

O. H. & L. Drilling Co.

Klauser & Co.

Sherman Oil Co.

Fred Ruthem Oil Co. [188

Stilwell Drilling

Of the remaining names in the list given by de-

fendant Owen as concerns which have turned over

all their work to him, 14 of such concerns to the best

of my knowledge and belief have not done so, but on

the contrary are employing Perkins Oil Well Cem-
enting Company to cement their wells by the Per-

kins Process. More specifically, this plaintiff ce-

mented the following number of wells for the com-

panies named

:



214 /. M. Owen vs.

Company Aug. Sept. Oct. to Nov. 11

Calif. Well Drilling Co. 3 2 4 1

Fred B. Foster Oil Co 4 2 4

Henderson Petroleum Co. 113 2

M. & H. Oil Co. 1

Joseph K. Tobin Oil Co. 2

W. R. Ramsey Oil Co. 2

Hackworth & Brumwin
Drilling Co. 3 3

R. E. Ibbetson Oil Co. 1 1

Texas Holding Co. 1

York & Smullin Oil Co. 1 1

Orange Co. Drilling Co. 2 1

Painted Hills Oil Co. 1 1

Roger & Edwards Drilling

Co. 2 4 1

Superior Oil Co. 7 5 8 2

The companies listed in the affidavit of the defend-

ant Owen do not include any of the major or larger

oil companies operating in California. The smaller

companies have only sporadic and occasional need

for cementing. The companies named in the list

embodied in defendant's affidavit are of the size that

would not have for an average of one well per month

to cement. To the best of my knowledge the com-

panies last listed have not discontinued employing

the plaintiff for their cementing operations. [189]

LEWIS J. WHITNEY.

Subscribed and sworn to before me 16th day of

November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [190]
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PERKIN'S OIL WELL CEMENTING COM-
PANY.

STATEMENT OP WELLS CEMENTED IN
CALIFORNIA.

from

September 1, 1923, to November 15, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

Amalgamated Oil Co. 5 2 1 8

Ambassador Petroleum Co. 12 1 4

Associated Oil Co. 5 6 1 12

Atlantic and Pacific Oil

Co. 2 13
Artesia Oil Co. 1 1

Bartholomae Oil Corpora-

tion 1 1

Bandini Petroleum Co. 11 2

Belle of Montebello Oil

Co. 1 1

Birch Oil Co. 1 1

B. C. & L. Oil Co. 1 1

Buckeye Union Oil Co. 1 1

California Well Drilling

Co. 2 4 1 7

Caribon Oil Mining Co. 1 1

C. & H. Drilling Co. 1 1

Central Oil Co. 1 1

Chanslor-Canfield-Midway

Oil Co. 2 5 4 11

Chickson Oil Co. 2 2

Cook & Harpster Drilling

Co. 1 1

Core Oil Syndicate t 1
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Nov. 1

Sept. Oct. to Total
Nov. 15

Commodore Petroleum Co. 4 4

Cunningham & Kyle 1 1

Chaney Trust 1 1

Dabney Syndicate Oil Co. 112
Davis-MacMillan Oil Syn-

dicate 2 13
[191]

STATEMENT OP WELLS CEMENTED IN
CALIPORNIA.

from

September 1, 1923, to Nov. 15, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

Jack E. P. Darnell 1 1

Equitable Oil Co. 1 1

Ethel D. Oil Co. 11 2

Walter H. Pisher & Son 3 3

Pred B. Poster & Co. 2 3 5

Pullerton Oil Co. 2 13
Presno Petroleum Co. 1 1

General Petroleum Cor-

poration 13 10 14 37

Geo. P. Getty 11 13 3 27

Gilmore Oil Co. 112
Globe Petroleum Co. 4 11 6

Hackworth & Brumwin 3 3

Havenstrite & Baker 2 13 6

Henderson Drilling & Sup-

ply Co. 1 1

Henderson Petroleum Co. 13 2 6

Harmony Sjmdicate 11 2
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Sept. Oct.

Nov. 1

to Total
STov. 15

Honolulu Consolidated Oil

Co. 1 1 2

Holly Oil Co. 1 1 1 3

Oscar E. Howard 1 2 1 4

Howard & Smith 1 1

Hopkins & Howland 1 1

Hub Oil Co. 3' 3 1 7

R. E. Ibbetson Drilling

Co. 1 1

Invaders Oil Co. 1 1

Interstate Oil Co. 1 1

Industrial Oil Syndicate 1 1

A. T. Jergens Trust 6 2 8

Kirkpatrick Syndicate 1 1

Kerntaft Petroleum Co. 1 1

E. O. Lewis 1 1 2

Lakeview #2 Oil Co. 1 1

Leonard Wells 1 1 2

[192]

STATEMENT OF WELLS CEMENTED IN
CALIFORNIA FROM SEPTEMBER 1, 1923,

TO NOV. 15, 1923.

Sept. Oct.

Nov. 1

to Total
Nov. 15

C. D. Lang 1 1

Luneta Oil Co. 1 1

Lincoln Oil Co. 1 1

Lance & Young Drilling Co . 1 1

MacGregor & Simmel 1 1

Marine Drilling Co. 1 2 1 4

Marine Oil Corporation 1 3 1 5

Maier-Yerkes 1 1
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Sept.

3

Nov. 1

Oct. to Total
Nov. 15

1

1

2

5

1

1

1

19

5

11

1

1

1

26

1

4

2

1

3

2

2

6

1

11

9

2

2

1

1

1

Miley-Keck Oil Co.

E. J. Miley Oil Co.

Midway Northern Oil Co.

Murvale Oil Co.

M. & H. Oil Co.

0. W. Neely

Trustees Orange County Drilling

Co.

Olig Crude Oil Co.

Pacific Oil Co.

Pan-American Petroleum Co.

Painted Hills Oil Association

Peterson & Barker Syndicate

Pacific Petroleum Co.

H. H. Patton

Pacific Drilling Co.

Petroleum Midway Co., Ltd.

The Petroleum Co.

Petroleum Securities Co.

W. R. Ramsey

R. K. Drilling Co.

Republic Producing Co.

Reliance Oil Co.

Retsof Drilling Co.

[193]

STATEMENT OP WELLS
CALIFORNIA FROM SEPTEMBER 1, 1923,

TO NOV. 15, 1923.

1

1

9

22

2

3

1

1

2

56

1

9

2

1

1

4

1

CEMENTED IN

Ridge Oil Co.

Sept.

1

Oct.

Nov. 1

to Total
Nov. 15
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Rogers & Edwards Drilling Co. 1 2 1 4

Sack & Co. 1 1

Sequoia Oil Co. 1 1

Shell Co. of California 24 33 10 67

Selby-Root 1 2 2 5

Sentinel Oil Co. 1 1

Seal Beach Oil Co. 1 1

Silverado Oil Co. 1 1

Southern California Oil Co. 1 1

Sespe Oil Co. 1 1

standard Oil Co. 36 37 13 86

Superior Oil Co. 5 8 3 16

Texas Holding Co. 1 1

Tejon-Kem Petroleum Co. 1 1

Joseph K. Tobin 2 2

Trojan Oil Co. 1 1

Tucker & Johnson 2 2 4

Universal Consolidated Oil C 0. 2 1 3

U. S. Royalties Co. 1 1

United Oil Co. 3 1 1 5

Western Seaboard Oil Co. 1 1

Western Drilling Co. 1 1

Whiston & Winger 1 1 2

Whiston & Cox 1 1

Wilshire Oil Co. 5 8 1 14

York & Smullen 1 1

Total 225 255 106 587

[194]
;
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PERKINS OIL WELL CEMENTING COM-
PANY OF WYOMING.

STATEMENT OF WELLS CEMENTED FROM
September 1, 1923, to November 7, 1923.

Sept. Oct.

Nov. 1

to Total
Nov. 15

Pair Oil Co. 2 3 5

Plackstone Salt Creek Oil Co. 1 1 2

Carter Oil Co. 1 1

Continental Oil Producing Co. 1 3 1 5

I>omino Bessemer Association 1 1

Fensland Oil Co. 1 1

Hatfield Oil Co. 1 1

Kinney Coastal Oil Co. 2 2

Kasoming Oil 'Co. 1 1

Mammoth Oil Co. 9 11 1 21

Mutual Oil Co. 1 2 3

Marine Oil Co. 1 1 2

Ohio Oil Co. 4 4

Producers & Refiners Corporatio]a 3 5 2 10

Pacific Oil Co. 1 1

R. L. Pattenson 1 1

Q Association 1 1

M. B. Schuster 1 1

Sand Hills Oil Co. 1 1

Western States Oil Co. 2 1 3

Total 23 36 8 67

[195]
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STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PERKINS
PROCESS, UNDER LICENSE FROM PER-
KINS OIL WELL CEMENTING COMPANY
FROM SEPTEMBER 1, 1923, TO NOVEM-
BER 7, 1923.

TONKAWA, OKLAHOMA FIELD.

Sept. Oct.

Nov. 1

to Total
Nov. 15

Blackwell Oil & Gas Co. 1 1

Comar Oil Co. 31 16 47

Duquesne Petroleum Co. 1 1

Eureka Oil Co. 1 1

Gypsy Oil Co. 4 3 1 8

Healton Oil & Gas Co. 3 1 4

Marland Oil Co. 1 1

Manahan, Henry 1 1

McCaskey & Wentz 1 1 2

Olstot Development Co. 1 1

Penock Oil Co. 1 1

44 23 1 68

DUNCAN, OKLAHOMA FIELD.
Champlin & Winkler 2 2

A. F. Holmes 1 1

Magnolia Petroleum Co. 1 1

Nicliols Oil & Development 'Co. 1 1

Roxana Petroleum Co. 1 1

Bu-Vi-Bar Petroleimi Corporation 1 1

Carter Oil Co. 1 1

Dixie Oil Co. 1 1
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Sept.

Nov. 1

Oct. to Total
Nov. 15

GlerLhoma Oil Syndicate

J. R. McQueen

1 1

1 1

W. K. Kamsey 1 1

6 6 12

[196]

STATEMENT OE WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

Sept.

WEWOKA, OKLAHOMA.

Oct.

Nov. 1

to Total
Nov. 15

Carter Oil Co. 1 1

Gypsy Oil Co. 1 1

Independent Oil & Gas Co. 1 1

W. R. Ramsey 2 2 4

WILSON, OKLAHOMA FIELD.

Carter Oil Co. 5 1 6

N. L. Amster. 1 1

Atlantic Oil Producing Co. 1 1 2

Healton Petroleum Corporation 1 1 2

Patsey-Kirk Oil Co. 1 1 2

J. B. Schermerhorn 2 1 3

C. R. Smith 1 1
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Southwest Petroleum Co. 1 1

Twin State Oil Co. 1 1

Westheimer & Daube 1 1 2

Schermerliorn & Kirk 1 1

D. C. Fitzgerald 2 2

Magnolia Petroleum 1 1

Noble Drilling Co. 1 1

Fitzgerald & Laird 1 1

Sawyer & Stine 1 1

15 11 2 28

ARKANSAS FIELD.
Forest Oil Co. 1 1

Natural Gas & Petroleum Co. 1 1

Sun Oil Co. 4 4

6 6

[197]

STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOYEMBER 7, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

LULING, TEXAS FIELD.
C. C. Cannon

^
1 1

CaldweU Oil Co. 1 1
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Jorman Oil Co.

Sept.

1

Oct.

Nov. 1

to Total
Nov. 15

1

F. J. Pliillips^Co.

Seal Creek Oil Co.

1

1

1

1

United North & South Oil Co. 12 2 2 16

14 21

CORSICANA, TEXAS FIELD.
J. S. Abercrombie

Buttram & Tidal Oil Co.

Cosdon Oil & Gas Co.

R. E. Brooks, Jr.

De Arman Bros.

Gulf Production Co.

J. O. Galloway

Humble Oil & Refining Co.

Humphreys Oil Co.

Haynes Bros.

F. King & Son.

Kirby Petroleum Co.

Magnolia Petroleum Co.

McMann Oil & Gas.

New Bloc Oil Co.

Pyle-Williams

Pearce Drilling Co.

Roxana Petroleum Co.

[198]

2 1 3

17 16 33

1 1

1 2 3

1 1

13 9 3 25

1 1

54 50 3 107

25 6 31

1 1

1 1

4 4 8

8 3 11

2 1 3

1 1

2 2

2

2

1 3

2
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STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

Sept. Get.

Nov. 1

to Total
ISTov. 15

CORSICANA, TEXAS FIELD (Continued)

.

Rotary Drilling Co. 2 2 4

W. B. Stroube 1 1

Skelly Oil Co. 4 3 7

Shinholt & Beatty 1 2 3

Simns Oil Co. 1 2 3

Texas Co. 1 12 13

U. S. Texas Oil Co. 3 3

Trinity Drilling Co. 1 1

Edwin M. Jones 5 5

Atlantic Oil Producing 1 1

Blackstock Gracy 1 1

T. F. Hunter 2 2

Elliott & Sparkman 1 1

Collins & Wheelock 1 1

Crawfill Bros. & Harrison 1 1

Loval Drilling Co. 1 1

C. T. Kessinger Bros. 1 1

Powell Drilling Co. 1 1

W. T. Parker 1 1

E. L. Smith 2 3 5

Schubert & Scott 1 1 2

Fred M. Allison 2 2
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Amster Oil Co. 1 1

J. M. Collins 1 1

Irman & Guthrie 1 1

Webster & Pickens 1 1

Total, 152 130 19 301

[199]

STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

SUMMARY
Sept. Oct.

Nov. ]

to
Nov. 11

L

Total

Tonkawa, Oklahoma Field 44 23 1 68

Duncan, Oklahoma Field 6 6 12

VVewoka, Oklahoma Field 4 3 7

Wilson, Oklahoma Field 15 11 2 28

Arkansas Fields 6 6

Luling, Texas Field 14 5 2 21

Corsicana, Texas Field 152 130 19 301

235 184 24 443
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Parts
Sept. Oet. of Total

Nov.

SUMMARY.
California Fields (To Nov.

15) 225 255 106 587

Wyoming Fields (To Nov. 9) 23 36 8 67

Mid Continent Fields (To Nov.

7) 235 184 24 443

Total since Sept. 1st. 483 475 138 1097

(Date of Injunction Aug. 27.) [200]

[Endorsed] : (Title of Ct^urt and Cause.) Notice

of Plaintiff's Rebuttal Affidavits. Filed Dec. 1,

1923. Chas. N. Williams, Clerk. By Edmund L.

Smith, Deputy Clerk. Lyon & Lyon, Frederick S.

Lyon, Leonard S. Lyon, 312 Stock Exchange Build-

ing, Los Angeles, Cal., Attorneys for Plaintiff.

[201]

(Title of Court and Cause.)

NOTICE OF FURTHER EVIDENCE UPON
WHICH DEFENDANT ^ RE'SPONDENT
WILL RELY IN ANSWER TO THE
MOTION THAT DEFENDANT BE AD-
JUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry S.

Richmond, Its Attorneys.

Youi will please take notice that in opposition

to the motion that defendant be adjudged in con-

tempt of this court for violation of the injunction
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heretofore granted herein, that defendant will in

answer particularly to the so-called rebuttal affi-

davits filed in behalf of plaintiff refer to and

rely upon the annexed affidavits of J. M. Owen,

Roscoe W. Stephens, Wilson B. Wigle, J. L. Bales,

H. O. Bales, John Trauth, and H. H. Brazeel.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Attorneys for Defendant.

Received a copy of the above notice and annexed

affidavits this 1st day of December, 1923.

LYON & LYON,
By LEONARD S. LYON,

Attonieys for Plaintiff. [202]

(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: I have read the affidavits of Webb A.

Andrews, Floyd L. Ross, and Cyrus Bell filed as

so-called rebuttal affidavits on behalf of plaintiff

in support of its motion that I be adjudged in con-

tempt of this court, such affidavits referring to Well

No. 15 of the United States Royalty Hub Lease,

Torrance Field, California, which was cemented by

my men early Sunday Morning, November 24, 1923.

It is not accurate to say, as stated at line 28, page

1 of said Andrews affidavit that the plug "fitted the
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inside of the casing so closely that it was necessary

to drive the plug into the top of the casing." I

believe a moment's thought alone would be suffi-

cient to enable the court to recognize the absurdity

of the statement: the packer is made principally

of wood, and if the wooden portion of the plug

fitted the casing so closely that a sledge hammer had

to be used to force it into the casing, it is surely

obvious that no pump pressure through a rubber

hose would force such a plug downwardly through

the casing. Possibly affiant Andrews meant only

that the leather cup on the plug fitted so tightly

that the packer had to be forced into the casing.

It is a fact that the leathers on the plug are made

to fit the casing snugly, but not the plug itself.

In the case under consideration, said Well No. 15,

United States Royalties, it is true that the packer

did not hold the back pressure, but this was because

too small a [203] plug was attempted to be used,

namely, a plug made for a fifteen and a half inch

casing. As affiant Andrews has admitted (last

line of his affidavit) : ''So far as preventing a back

flow, the plugs used as aforesaid, performed no use-

ful function," that is to say, it did not perform any

function as a barrier to separate the fluid above it

from the cement fluid below it. In short, it was an

attempt to use the process of the Inskeep patent,

under which I am a licensee, which unfortunately

failed, with the consequence that the great advantage

of my process which enables me to omit the last

troublesome step of the Perkins process was lost.

I have kept a record of the different wells which
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I have cemented, and acting under the advice of my
attorneys have kept such record more than usually

complete since the injunction of this court came to

my notice on August 27, 1923.

I am not able to be personally present at each

v^ell that is cemented, but I have instructed all

my employees that are engaged in the cementing

in the operation and engaged in keeping such

records to note down carefully, among other things,

whether the plug performed the function of its

design ; whether it held in the bottom of the casing

;

or whether it was necessary to hold the pressure by

the tight head. I am convinced that my said em-

ployees have faithfully observed my instructions

and have kept such records, and that the same are

in every respect correct. According to the best of

my knowledge and belief, and according to such

records, the above is the only instance of its kind

which has occurred since said injunction was served

upon me, namely, since August 27th, 1923, in which

the plug did not hold under the circumstances set

forth. [204]

During the interval between the service of said

injunction and the time this affidavit is being

drafted, there has been cemented under my direc-

tion as part of my said business one hundred and

seventeen wells, so that there has been only one

instance of the kind out of the hundred and seven-

teen wells cemented by the Inskeep process.

I am confident that if the right size plug had

been used, namely, a plug for a sixteen inch casing,

instead of the plug that was actually used, namely
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a plug intended for a fifteen and a half inch casing,

the packer would have held and the head could

have been removed.

The reason why such undersized packer was used

was because I had difficulty in obtaining from the

rubber manufacturers packing rubbers for sixteen

inch sized packers, and my men were forced to at-

tempt use of such smaller packer. Inasmuch as

the packers have uniformly held as intended, it was

thought that the difference in size would not affect

the success of the operation.

It is a fact that fifteen and a half inch packers

have been successfully used by me in sixteen inch

casings, and under the exigency of the case, my
men took the chance.

I am now sure of a supply of rubbers for six-

teen inch packers, and I feel positive that no such

failure of my packer to perform its function will

be possible in the future.

I do not desire in the foregoing to give the

court the impression that the Inskeep packer has

uniformly performed the function of its design

since the date of service on the injunction upon me.

There have been four other jobs out of said hun-

dred and seventeen wells cemented under my direc-

tion where my plug, owing to accident has failed to

operate as intended. [205]

Obviously, one cannot know what conditions are

hundreds or thousands of feet underground, and

the circumstances which caused such four failures

of the Inskeep packer would, as the Court will in-

stantly see, have also caused a like failure of the
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Perkins plug, or any other packer or plug: the

circumstances relating to the four instances referred

to were as follows: In one of these the pipe had

a flat place in it two hundred feet from the bottom.

This prevented the packer from going to the bottom

as intended, and left that much cement in the bot-

tom of the casing. The accident which jammed the

casing also no doubt resulted in jamming the plug,

so that the packer did not operate as intended. In

the three remaining jobs referred to the guide broke

off at the bottom of the casing and the packer went

through, performing no function, either as an in-

dicator or as a barrier to separate any water from

cement.

In such cases, while it is true that pressure was

maintained on the well after the packer had thus

been pumped completely out of the casing, in using

such pressure I only used the combination of steps

which the Patent Office, as shown by the proceed-

ings before the Patent Office on the application

for the patent in suit, adjudicated (with the acquies-

cence of Perkins), did not belong to Perkins, but

was open to the public, that is to say was old be-

fore Perkins date of invention.

I have stated that there has been cemented under

my direction a hundred and seventeen wells since

the service of the injunction upon me, at the time

this affidavit is being drafted. I was personally

present and in charge of the cementing of only six of

these wells. My records show that John Trauth, one

of my employees, was personally present and in

charge of cementing [206] of sixty-seven of those
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wells, and H. H. Brazeel, another of my employees,

was personally present and in charge of cement-

ing of forty-four of said hundred and seventeen

wells. J. L. Bales, keeps and has kept and super-

vises the keeping of my records during the period

since the injunction was served upon me. Mr. H.

O. Bales, is and has been during the same period

personally in charge of the manufacture of the said

packers. This affidavit will be accompanied by the

affidavits of the said John Trauth, H. H. Brazeel,

J. L. Bales, and H. O. Bales.

Since the granting of the Inskeep patent (Janu-

ary, 1923), I have cemented or supervised the

cementing of five jobs through sixteen inch (other-

wise known as "stove-pipe") casing. The packer

held in all of these except the one heretofore men-

tioned.

I have cemented altogether seventeen jobs in

which no packer whatever was used to separate

water from cement or for any other purpose. In

each of these jobs the fluid was measured in on top

of the cement. These seventeen no plug jobs were

all successful cementing jobs, that is to say, the

purpose of the cementing was accomplished. This

surely demonstrates that cementing without any

plug is practicable. I do not use the no plug

method habitually, however, because it involves the

same disadvantage incident to the Perkins process,

namely, the use of the tight head. The Inskeep

packer enables me to dispose of the tight head and

avoid the inconvenience of the last step of the Per-

kins process.

J. M. OWEN.
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Subscribed and sworn to before me this 30 day of

November, 1923i.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [207]

(Title of Court and Cause.)

AFFIDAVIT OF ROSCOE W. STEPHENS.

State of California,

County of Los Angeles,—ss.

Roscoe W. Stephens, being first duly sworn, de-

poses and says : I have heretofore testified in the case

of Perkins Oil Well Cementing Company vs. W. B.

Wigle and Vasco B. Cottengim, F.-70 Equity in

this court and have also signed and sworn to an

affidavit, dated November 9, 1923, in the above-

entitled cause, concerning my extensive experience

with the process of cementing oil wells in which no

barriers are used to separate water from cement,

but in which the cement is forced in place by a

column of fluid. As heretofore stated I have been

familiar with such no plug method beginning in

1907, and have since that time used it, or seen

it used under my supervision, and my company.

The St. Helens Petroleum Company, Ltd., for

whom I am field superintendent, are still using it

at the present time, vdth as much success accord-

ing to my information and belief as with the use of

barriers to separate water and cement, and I con-
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sider any such plugs or barriers entirely unneces-

sary, as the separation is not required to prevent

the fluid from mixing with the cement.

I am informed that at a hearing before the

Special Master on an accounting in the above-men-

tioned suit of Perkins vs. Wigle, which hearing

took place on November 15th, 1923, the question

under discussion was whether such no plug method

which I have described in my former testimony

and affidavit and referred to above was open to the

public, that it was known, or had been described

so as to be available for use prior to the date of the

alleged invention of the patent in suit, namely,

October, 1909, and that at such hearing it was shown

on behalf of defendants [208] that not only had

the Patent Office adjudicated at the time of the

Perkins and Double application for the patent in

suit that said method was old and open to the

public (said applicants having agreed with the

Patent Office in said adjudication), but that it was

further shown that prior patents (granted prior to

the application date and date of invention of Perkins

and Double) disclosed said no plug process in which

the cement was forced in position through casing.

I am informed that it was thereupon suggested

by counsel for plaintiff that there was no sufficient

showing that the art prior to the Perkins invention

was possessed of knowledge sufficient to enable

those skilled in the art to use the no plug casing

method in that it had not been shown that the method

of measuring in the fluid on top of the cement to

force it in position was known prior to said alleged
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Perkins and Double invention, and that therefore

it was not clear that the disclosures of said prior

patents could be practically utilized by those of

skill in this art prior to said invention of Perkins

and Double ; and that the fact that for many years

since the application date since the Perkins patent

it has been the practice to measure the fluid to be

pumped on top of the cement did not necessarily

establish that such knowledge was common prior

to October, 1909.

It is a fact that beginning with my first experi-

ence in 1907 with oil well cementing without plugs

or barriers as described in my testimony and former

affidavit, the amount of cement to cement the well

as well as the amount of fluid to be pumped on

top of the cement to force it in position has been

successfully computed, and to my definite and cer-

tain knowledge, involving as it does extensive ex-

perience with the cementing of wells the measure-

ment or computing of such necessary amounts of

[209] cement or fluid has never been a problem.

It has merely called for necessary receptacles to

contain the fluid, and a knowledge (which knowl-

edge since the time I have last mentioned has been

the common knowledge of all persons of skill in the

art of oil well cementing) of very simple mathema-

tics necessary to determine the contents of tanks

or receptacles used to hold the fluid and the con-

tents of the tubing or casing of the well. Tanks

or receptacles for use in such measurements have

been known and used under my supervision from

the beginning of my experience in 1907, being
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practically the same mettiod that is used by my
company at the present time.

It is true that such method of measuring in the

fluid which came under my personal observation

and supervision in 1907 was in connection with

pumping through tubing, but small casing may be

and is and was at the time mentioned as small as

large tubing, and there is consequently no differ-

ence in principle or mode of operation or effect,

so far as the mixing of the cement with the fluid

used to force it in position is concerned between

the use of tubing or casing, and the method of meas-

uring in the fluid with the aid of tanks or receptacles

performs no different or other function when used

with tubing than when used with casing. The

purpose of measuring is only to determine the

amount of fluid necessary to force the cement to its

proper position outside the casing in either the

tubing or casing method, and measuring in having

been well known in the art long prior to the alleged

date of invention of Perkins and Double, it did not

require more than ordinary conomon sense to com-

pute and measure in the fluid in the use of the

method of pumping through [210] the casing.

Prior to 1909 large tubing was sometimes used hav-

ing a diameter of 3 inches; while casing in use

occasionally at that time had a diameter as small

as three inches. Three-inch tubing was not un-

usually large prior to 1909. Within recent years

also I had supervision of cementing through three-

inch casing by the no plug method above referred to.

ROSCOE W. STEPHENS.
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Subscribed and sworn to before me this 16tli day

of November, 192.3.

[Seal] J. A. GRIFFITH,
Notary Public in and for the County of Los An-

geles, State of California. [211]

(Title of Court and Cause.)

AFFIDAVIT OF WILSON B. WIGLE.

State of California,

County of Los Angeles,—ss.

Wilson B. Wigle, (being first duly sworn, deposes

and says: I am one of tlie defendants in the case

of Perkins Oil Well Cementing Company vs. Wigle

et al, being Number F.-70, Equity, in this court.

I have heard read the affidavits of Roscoe W.
Stephens in the above-entitled cause concerning the

use of cementing oil wells in which no plugs were

used, and concerning methods in common use prior

to October, 1909, for measuring in fluids to displace

the cement and force it in position outside of the

casing. I am familiar with the circumstances re-

lating in Mr. Stephens' affidavit referred to, and

recognize the statements in said affidavits contained

as true.

In June, 1907, the Union Oil Company sent me

from the Los Angeles field where I had been em-

ployed by that Company to Lompoc to act as field

superintendent in the place of Roscoe W. Stephens

who had previously held that position for the Union
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Oil Company in the Lompoc field and my duties

particularly were to take steps to shut off water

from several wells that had been previously drilled.

Mr. Frank F. Hill for the Union Oil Company, who
was then and is at the present time General Mana-

ger for the Union Oil Company of Southern Cali-

fornia directed me to undertake this work, and can

testify and corroborate me as to all the circum-

stances. For two years beginning in June, 1907, I

was at Lompoc, and during that time cemented a

number of wells for the Union Oil Company in

that field. In June, 1909, two years afterwards

[212] I was appointed County Oil Commissioner

for Santa Barbara County. My duties as such

commissioner was to look after the cementing—to

take personal charge of the cementing of oil wells

for practically all the companies in the county that

had water trouble. From the beginning of my ce-

menting operations in this Lompoc field in 1907 the

method we used for displacing the cement in the

pipe, and forcing it up outside with pump pressure

was to measure the amount in tanks that it would

take to displace the cement and force it in position

outside the casing; that is we always measured the

amount of fluid in tanks to pump down to displace

the cement in any size pipe that we used. There

were in common use at that time tables showing the

number of gallons to the foot of all sizes of pipes,

and the number of gallons to the inch of various

sizes of tanks so that it was a very simple matter

to determine the number of gallons to be pumped in

after the cement to displace it and to force it to
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its proper place outside the casing, being simply

a matter of consulting these specially prepared

tables and figuring the amount of fluid to be used.

There was no difficulty or inaccuracy possible in

these measurements. Since that time I have ce-

mented or observed the operation of cementing

many hundreds of wells by the no plug or no barrier

process in which the fluid was measured in by the

method I have just above described, and to the

best of my knowledge and belief in no case was any

failure to secure a water shutoff ever caused by in-

accurate or erroneous measuring of the fluid to dis-

place the cement in the pipe. There is [213]

positively no difference in the use of the method

I have described for measuring in fluid as applied'

to either tubing or casing, for the large sizes of

tubing are as large as the small sizes of casing, and

in either the use of tulbing or casing the purpose of

measuring is merely to force the cement up outside

of the pipe.

WILSON B. WIGLE.

Subscribed and sworn to before me this 17th day

of November, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Feb. 17, 1926. [214]
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(Title of Court and Cause.)

AFFIDAVIT OF J. L. BALES.

State of California,

County of Los Angeles,—ss.

J. L. Bales, being first duly sworn, deposes and

says: I am keeper of the records for defendant

J. M. Owen. As such record keeper I have a record

of every well cemented since the time of the

service of the injunction in this case, namely, Au-

gust 27, 1923, as well as before that time. Since

said service of injunction I have been very careful

to keep such records full and complete, noting

particularly in each case whether or not the packer

held and whether or not, among other things, it was

necessary to maintain pressure by the tight head.

Such records show that there was cemented one

hundred and seventeen wells, as part of the business

of the said defendant Owen, since the service of said

injunction as aforesaid to said last mentioned date.

Said records further show that John Trauth, as

cementing foreman in the employ of defendant, was

personally present in charge of the cementing of

sixty-seven of those wells; that H. H. Brazeel, an-

other cementing foreman, was in charge of and

personally present at the cementing of forty-four

of said hundred and seventeen wells, and defendant

J. M. Owen was personally present and in charge

of cementing of six of those wells. [215]

Said records further show that in only five of

said hundred and seventeen wells did the Inskeep

packer fail to perform the function of its design*



24'2 J, M. Owen vs.

In one of those five instances, the failure was caused

by a flat place in the casing ahout two hundred feet

from the bottom of the well, which prevented the

packer from being pumped to the bottom of the

well, and by the distortion of the casing, prevented

the packer from performing its function of holding

pressure. In three of the five instances mentioned,

the records show that the guide at the bottom of the

casing broke allowing the plug to go through, so

that it performed no useful function whatever

either as an indicator or as a barrier to separate

any fluid from any cement. The remaining in-

stance was a case in which it was attempted to use

the packer intended for a fifteen and a half inch

casing for a sixteen inch casing. The reason such

attempt was made was because we had no sixteen

inch packers, not having been able to get packing

rubbers from the manufacturer. We have since

been assured of a supply of such proper size pack-

ing rubbers for future use.

The records however, show that one fifteen and

a half inch packer did hold in a sixteen-inch casing.

Such records in my custody also show that de-

fendant Owen altogether cemented seventeen wells

without any packer or plug whatsoever and that

each and all of said seventeen no plug jobs were

successful.

H. O. Bales, to my knowledge, has made or super-

vised the making of all packers used by defendant

Owen since the service [216] of the injunction to

the time this affidavit is being drafted.

J. L. BALES.
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Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [217]

(Title of Court and Cause.)

AFFIDAVIT OF H. O. BALES.

State of California,

County of Los Angeles,—^^ss.

H. O. Bales, being first duly sworn, deposes and

says: Prior to and since August 27, 1923 (date of

service of the injunction) , I have been employed by

defendant J. M. Owen to manufacture and supervise

the manufacture of packers used by said defendant

to cement oil wells. During all this time defendant

Owen has been unable to secure rubbers for sixteen

inch packers, anl I have repeatedly telephoned to

manufacturers and endeavored in other ways to have

orders filled for such packer rubbers. The cement-

ing through sixteen-inch casing is not very frequent,

in fact it is rare. At the time of the cementing of

the United States Royalties Well No. 15 on Novem-

ber 4, 1923, defendant Owen, to my knowledge had

on hand no sixteen-inch packers, but only packers

for fifteen and a half inch casing. This w^as the

reason why such undersized packer was used in

cementing the weU referred to. The fact that a

fifteen and a half-inch packer did in one instance

hold in a sixteen-inch casing, and that except in
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cases where the guide at the bottom of the casing

hreaks, or the packer, owing to a flat place in the

casing does not reach the intended place in the bot-

tom of the casing, the Inskeep packer invariably

holds pressure without the tight head, and enables

defendant Owen to dispense with the last step of the

Perkins process namely that [218] of holding the

pressure with the tight head until the cement

hardens,—convinces me that there is no possible

danger of the packer not holding if the right size

is used.

H. O. BALES.
Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [219]

(Title of Court and Cause.)

AFFIDAVIT OF JOHN TRAUTH.

State of California,

County of Los Angeles,—ss.

John Trauth, being first duly sworn, deposes and

says: I am employed by defendant J. M. Owen to

have charge of the cementing of wells. Under his

direction and that of Mr. J. L. Bales, the keeper of

the oil well cementing records for defendant Owen,

I have since the service of the injunction in this case,

August 27, 1923, reported in detail the circumstances

and facts relating to each job of cementing of which
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I have had charge, mentioning particularly in such

reports whether or not the packer held and whether

or not it was necessary to maintain pressure by the

tight head. To the best of my knowledge and belief,

the said J. L. Bales has kept all such data and rec-

ords carefully. I understand that such records

show that in the interval of time last mentioned I

was present and had charge of sixty-seven of the

hundred and seventeen wells which were cemented

as part of the business of the defendant Owen. Ac-

cording to my recollection, this seems to be the num-
ber of wells during the time mentioned at which I

was present.

The Inskeep packer almost invariably operates as

intended ; that is, it holds pressure in the bottom of

the casing and enables us to dispense with the tight

head. In a very few rare instances through the

breaking of the guide at the bottom [220] of the

casing, a flat place in the casing, or in one case where

it was attempted to use a smaller packer for the cas-

ing, the packer has failed to operate as intended.

I have heard read the affidavit of J. M. Owen in

this matter and to the best of my knowledge and be-

lief the facts therein stated are true.

JOHN TRAUTH.

Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [221]
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(Title of Court and Cause.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—^ss.

H. H. Brazeel, being first duly sworn, deposes and

says: I am employed by defendant J. M. Owen to

have charge of the cementing of wells. Under his

direction and that of Mr. J. L. Bales, the keeper of

the oil-well cementing records for defendant Owen,

I have since the service of the injunction in this

case, August 27, 1923, reported in detail the circum-

stances and facts relating to each job of cementing

of which I have had charge, mentioned particularly

in such reports whether or not the packer held and

whether or not it was necessary to maintain pressure

by the tight head. To the best of my knowledge and

belief, the said J. L. Bales has kept all such data

and records carefully. I understand that such rec-

ords show that in the interval of time last mentioned

I was present and had charge of forty-four of the

hundred and seventeen wells which were cemented

as part of the business of the defendant Owen. Ac-

cording to my recollection, this seems to be the num-

ber of wells during the time mentioned at which I

was present.

The Inskeep packer almost invariably operates as

intended; that is, it holds pressure in the bottom of

the casing, and enables us to dispense with the tight

head. In a very few rare instances through the

breaking of the guide at the bottom of the casing, a
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flat place in the casing, or in one case where it was

attempted to use a smaller packer for the casing, the

packer has failed to operate as intended. [222]

I have heard read the affidavit of J. M. Owen in

this matter and to the hest of my knowledge and be-

lief the facts therein stated are true.

H. H. BRAZEEL.

Subscribed and sworn to before me this 30th day

of N'ovember, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the Oounty of Los Angeles,

State of California.

My commission expires Nov. 28, 1926.

[Endorsed] : (Title of Court and Cause.) No-

tice of Further Evidence in Answer to Motion that

Defendant be Adjudged in Contempt of Injunction.

Filed Dec. 3, 1923. Chas. N. Williams, Clerk.

Murray E. Wire, Deputy. Westall and Wallace,

Patent Lawyers, Suite 611, California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [223]
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In the District Court of the United States for the

Western District of Oklahoma.

No. 574-EQUITY.

ERLE P. HALLIBUETONi and PERKINS OIL
WELL CEMENTING COMPANY, a Cor-

poration,

Plaintiffs,

vs.

DAN BURRUS and HUGH WEST,
Defendants.

DECREE.

This cause came on to be heard at the May Term
of this court, 1923, on May 19th, 1923, H. A. Led-

better appearing for plaintiff El*le P. Haliburton,

Leonard S. Lyon and Dale & Bierer appearing for

the plaintiff Perkins Oil Well Cementing Company,

and J. I. Howard and S. P. Freeling appearing for

defendants Dan Burrus and Hugh West.

And thereupon, on stipulation of the parties, the

Perkins Oil Well Cementing Company was allowed

to intervene in said cause and to be made a party

plaintiff thereto, with the same force and effect as if

the Perkins Oil Well Cementing Company, a cor-

poration, had been joined as party plaintiff in the

bill of complaint herein filed, and said cause, being

at issue on bill and answer, said cause is proceeded

with to trial, and on May 19th, 21st and 22d, 1923,

proofs were offered and submitted on behalf of all
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parties, and said cause submitted to the Court for

final decree.

And now on this 4th day of August, 1923, the

Court having duly considered said cause on the

pleadings, proofs, argument and brief submitted

:

NOW THEREFORE, upon the consideration

thereof, it is hereby ordered, adjudged and decreed

:

First: That the United States letters patent No.

1,011,484, granted December 12th, 1911, for a method

of cementing oil wells and granting the rights in

said letters patent contained, are good and valid in

law, and that Almond A. Perkins and Edward

[224] Double were the original, first and joint in-

ventors of a method of cementing oil-wells, as de-

scribed and claimed in said letters patent, and that

the Perkins Oil Well Cementing Company, a cor-

poration, is' the lawful owner of said letters patent,

and that the plaintiff, Erie P. Halliburton, is the

exclusive licensee under said letters patent No. 1,-

011,484, for the States of Oklahoma, Texas, Kansas,

Arkansas and Louisiana, and that the said Perkins

Oil Well Cementing Company, as the owner of said

letters patent No. 1,011,484, and Erie P. Halliburton

as the licensee thereof, as aforesaid, are respectively

the owners and licensees and own and possess the ex-

clusive rights and privileges granted and secured

thereby, and the defendants Dan Burrus and Hugh
West have no right whatever therein or thereto.

Second : The United States letters patent No. 1,-

369,891, granted March 1st, 1921, therein set out a

method, appliances and equipment for measurement

of oil wells in connection with cementing the same
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under said process patented in said letters patent

No. 1,011,484, and as more fully specified in said

letters patent No. 1,369,891, are good and valid in

law, and that the plaintiff, Erie P. Halliburton, was

the original and first inventor of said method and

appliances described in claims in said letters patent,

and said El'le P. Halliburton is the lawful owner of

said letters patent No. 1,369,891, and of the exclusive

rights and privileges granted and secured thereby.

Third : That on or about the 10th day of January,

19'23, and at other times, the defendants, Dan Burrus

and Hugh West, did infringe upon the said letters

patent No. 1,011,484, and more particularly upon

claims one and two of the said Perkins and Double

Patent, and did also infringe upon the said letters

patent No. 1,369,891, the said Halliburton patent, by

employing a method of cementing oil wells which in-

cludes forcing down the regular well casing by means

of fluid pressure, the cement to be used to fill the

space behind the lower end of the wells casing, the

pressure fluid being separated from said cement by

barriers, as [225] in the said patent No. 1,011,484,

described, in forcing said cement up the outside of

said casing and holding the said cement in position

under the fluid pressure until the cement hardens,

and by the use of a measuring device in doing said

cementing, all such processes of cementing, and

measurement of the well in connection therewith,

employed by the defendants improperly and unlaw-

fully and in violation of plaintiffs' rights, was sub-

stantially the methods and processes claimed in said
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two letters patents, No. 1,011,484, and said letters

patent No. 1,369,891.

Fourth: That a perpetual injunction is hereby

granted, awarded and decreed the plaintiffs, Erie P.

Halliburton and the Perkins Oil Well Cementing

Company, against the defendants, Dan Burrus and

Hugh West, enjoining and restraining the said de-

fendants, their workmen, agents, attorneys, servants,

associates and employees, and each of them, from di-

rectly or indirectly infringing upon the said letters

patent No. 1,011,484, granted December 12th, 1911,

as aforesaid, or any of the rights or privileges

therein granted, and particularly enjoining the said

defendants from infringing upon claims number

one and two in said patent contained, which are as

follows, to wit:

''1. The method of cementing oil wells which

consists of establishing a water circulation down

the casing and up the space outside thereof, in-

troducing concrete into the casing above the

water and separated therefrom by a suitable

barrier and forcing down the concrete to drive

the water before it, and after sufficient con-

crete has been introduced introducing water

into the casing above the concrete and separated

therefrom by a suitable barrier and forcing the

latter barrier down by water.

"2. The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable a&rrier, forcing the cement up outside
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the casing, and holding the cement in position

under the water pressure until the cement

hardes. '

'

[226]

And this injunction is also extended to each and

every of of the claims and privileges of said patent.

And the said defendants, Dan Burrus and Hugh
West, their workmen, agents, attorneys servants, as-

sociates and employees, and each of them, are like-

wise perpetually restrained and enjoined from di-

rectly or indirectly infringing upon the rights and

privileges granted the said Erie P. Halliburton in

said United States letters patent N'o. 1,369,891,

granted March 1st, 1921, and particularly upon

claims niunbers one and three of said patent, and

said defendants are restrained and enjoined from

infringing upon said Halliburton patent, which is a

method and means of determining the depth of the

cement during the cementing of an oil well, and said

invention is more particularly described by the in-

ventor therein, as follows:

"During the forcing of the cement into the

well I measure, by means of an improved meas-

uring device, the depth to which the cement has

been forced, so that the depth to which the

cement has been forced is known at all times.
'

'

And the defendants are enjoined and restrained

perpetually from violating any of the terms, rights,

and privileges granted to said Erie P. Halliburton

in said letters patent No. 1,369,891. And the de-

fendants, Dian Burrus and Hugh West, are adjudged

and decreed to have no rights, interest, claim or title,
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whatever, or privileges under, said letters patent No.

1,011,484, and letters patent No. 1,369,891, and that

the plaintiffs have and recover judgment against the

defendants, Dan Burrus and Hugh West, and each

of them, for the sum $—,
plaintiffs' costs, and dis-

hursements herein, for all of v^hich let execution

issue.

Fifth: The defendants, Dan Burrus and Hugh
West, are allowed exceptions to each and all of the

findings and conclusions of the above and foregoing

decree, and to each and every part thereof.

JOHN H. COTTERAL,
Judge. [227]

O. K.— .

Attorneys for Erie P. Halliburton.

0. K.—DALE & BIERER,
Attorneys for Perkins Oil Well Cementing Com-

pany.

[Endorsed]: No. 574-Eiquity. In the District

Court of the United States for the Western District

of Oklahoma. Erie P. Halliburton and Perkins Oil

Well Cementing Company, a Corporation, Plaintiffs,

vs. Dan Burrus and Hugh West, Defendants. De-

cree. Filed Aug. 4, 1923. Harry L. Finley, Clerk.

By Theodore M. Filson, Deputy.

United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Court of

the United States for the Western District of Okla-

homa, do hereby certify the attached and foregoing

to be a full, true and correct copy of final decree,
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filed August 4, 1924, in case No. 579, in Equity, Erie

P. Halliburton et al.. Plaintiffs, vs. Dan Burrus et

al.. Defendants, as the same appears on file and of

record in my of&ce.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and af&xed the seal of said Court, at

Guthrie, in said District, this 24th day of November,

A. D. 1923.

[Seal] HARRY L. FINLEY,
Clerk.

By Theodore M. Filson,

Deputy. [228]

United States of America,

Western District of Oklahoma,—ss.

I, John H. Cbtteral, Judge of the District Court

of the United States for the Western District of

Oklahoma, do hereby certify, that Theodore M. Fil-

son, is a duly appointed, qualified and acting Deputy

Clerk of said court, and that the foregoing attesta-

tion by him made, with the seal of said court affixed

is genuine and in due form.

Witness my signature at Guthrie, in said District,

this 24th day of November, 1923.

JOHN H. COTTERAL,
United States District Judge.

United States of America,

Western District of Oklahoma,—^ss.

I, Harry L. Finley, Clerk of the District Court of

the United States for the Western District of Okla-

homa, do hereby certify, that John H. Cotteral is

the Judge of said Court, and that his signature to
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the foregoing certificate is his true and genuine

signature by him made.

In Testimony Whereof, witness my hand and the

seal of said Court at Guthrie, in said District, this

24th day of November, 1923.

[Seal] HARRY L. FIN-LEY,

Clerk.

By Theodore M. Filson,

Deputy. [229]

[Endorsed] : (Title of Court and Cause.) Cer-

tified Copy of Decree in Erie P. Halliburton et al.

vs. Dan Burrus et al. In the District of the United

States for the Western District of Oklahoma. No.

574—Equity. Filed Apr. 14, 1924. Chas. N. Will-

iams, Clerk. By R. S. Zimmerman, Deputy Clerk.

[230]

(Title of Court and Cause.)

OPINION.

LYON & LYON, Attorneys for Complainant.

WESTALL and WALLACE, Attorneys for De-

fendant.

On the 27th day of August, 1923, a preliminary

injunction was issued herein at the instance of the

complainant, restraining the defendant from in-

fringing the right of the complainant as' secureld

to it by letters patent No. 1,011,484 covering a pro-

cess for the cementing of oil wells. An opinion

filed at the time of the granting of the injunction

fully described the process and it is not necessary

to repeat what was there said. (See Perkins Oil
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Well Cementing Company vs. Owen, 293 Fed. 455.)

Su'bsequent to the granting of the injunction, com-

plainant represented to the Court that the defend-

ant had not ceased the acts of infringement but

was continuing to use complainant's process, disre-

gai^ding the injunction. Upon the return of a cita-

tion the matter was fully heard, evidence was sub-

mitted in the form of affidavits, and exhaustive ar-

guments were made. It was shown on the part of

the complainant that, subsequent to the granting

of the injunction, defendant had cemented about

one hundred oil wells. The latter contended that

he was not wilfully violating the injunction order,

insisting that he had so varied the process claimed

in the patent of complainant as to avoid infringe-

ment. The same claim was made upon the applica-

tion for the preliminary injunction, defendant then

asserting that he did not hold the pump pressure

against the fluid column in the well until the cement

had set; hence that the result was accomplished by

the omission of a material step in the process de-

scribed in complainant's patent. He explained at

that time that he substituted for the pump pressure

a plug having ratchet dogs at the side, which would

engage the end of the casing [231] at the bottom

of the well and prevent the cement from backing

inside the casing when the pump pressure was re-

leased. He contended there that he had further

varied complainant's process in a material particu-

lar by placing on top of the plug and underneath

the water pressure column a quantity of cement.

On this hearing he has made precisely the same

claims, except that he does not say that he uses
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any cement on top of tlie plug. He does add, how-

ever, that he mixes some mud with the water which

forms the pressure substance against which the

force of the pump is exerted.

No better corroboration of the fact that the in-

vention of the complainant, which has been con-

firmed by the decision heretofore made herein, as

described in Claim 2 of the patent, was for a pro-

cess new and novel and of great value to the oil-

producing industry, is needed than is exhibited by

the action of the defendant herein. His efforts

have been and are to appropriate the outstanding

advantages of complainant's process for his own
financial gain, claiming all the while that, because

he has substituted something or omitted to do

another small thing, he is accomplishing a result

by means having no substantial identity with the

patented process. Courts cannot be expected to

give much consideration to excuses offered as

against a charge of violating its injunctions, where

the offender shows a determined disposition to

evade rather than to act in reasonable good faith.

'Complainant's process in its valuable substance

consists in the use of a well casing, the placing of

prepared cement therein of sufficient quantity to

meet the requirements of the particular well, the

placing of a plug or barrier on top of the cement

and, by meansi of pressure exerted by a pump
through a tight head, forcing the plug down to the

bottom of the well, the plug in turn having forced

the cement ahead of it. Claim 2 of complainant's

patent does not require that the pump pressure be

held against the column in the casing until the
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cement has set, nor does it appear from the evi-

•dence that that condition is required in order to

make complainant's process effective. [232] The

defendant has asserted that the column of fluid

standing above the plug, after the plug has been

forced to the bottom of the well, will not counter-

balance the pressure of the water and cement which

has been forced outside of the casing at the bottom.

He contends that this column of water or fluid

standing in the pipe is of no service whatsoever.

One has but to work out a simple problem of

physics to appreciate what a tremendous amount of

pressure will be exerted by a cylindrical column

of water in wells which, in the fields of this vicinity,

pxtend to a depth of over four thousand feet. The

result of such calculation justifies the complainant

in asserting that when the plug is forced to the

bottom of the well it will remain stationary under

the weight of the column of pressure fluid, without

the aid of the closed head. The insistence of the

defendant that, because he has mixed mud with the

water used as a pressure fluid, he has escaped the

infringement of the claim referred to, is entitled

to small weight, when it is considered that this is

purely a process patent. As was said by the Court

in Moore Filter Co. vs. Tonopah-Belmont Develop-

ment Co., 201 Fed. 532 (C. C. A. 3d.) :

"The test of process infringement is not the

similarity of apparatus, but rather whether

the apparatus, no matter what its form, utilizes

the process."

Also Walker on Patents, page 21'6:
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"The patentee is not, of course, confined to

the particular apparatus which he describes

as a means of carrying out his process."

Complainant, by tests made and evidence sub-

mitted showing the results of such tests, demon-

strated that ratchet dog^ attached to the plug

used by the defendant could not sustain any

back pressure of material weight and hence es-

tablished that, if the water column above the

plug had been removed, the defendant's plug

could not have accomplished what he claims for it,

to wit, that it would prevent the cement and water

from backing into the casing. [233] Very little

can be found in the showing offered by the defend-

ant to merit serious consideration as excuse or

justification for his act in proceeding and doing

precisely what he had, before the injunction, been

engaged in doing in the way of infringing upon

complainant's patent right. He at this time, how-

ever, insists that he was acting under the advice

of counsel and was not deliberate in the intention

to put at defiance the order of the Court. This

may be perhaps a reason why he should not be pun-

ished as for criminal contempt, although he has

at best placed himself by an extremely narrow

margin on the other side of the line. He should,

however, be compelled to fully compensate com-

plainant for the trouble, and expense that it has

been put to in detecting the infringing acts com-

mitted, and in preparing and presenting its evi-

dence to the Court, and this to include every rea-

sona!ble expense incident to that effort, bearing in

mind that the 'Court is not to be sedulous in pro-
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tecting a defendant from rendering full and com-

plete compensation.

A decree will be entered determining that tlie

defendant is guilty of contempt in violating the

writ of injunction referred to, and providing that

the matter referred to Charles C. Montgomery,

Esquire, as Special Master, to hear and determine

the cost and expense to which complainant has been

put herein, and report the same to the Court, that

a further and supplemental decree may be made
fixing the amount of the penalty and providing for

a method by which such penalty shall be enforced.

Dated this 3d day of March, 1924.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.)

Opinion. Filed Mar. 3, 1924. Chas. N. Williams,

Clerk. By R. S. Zimmerman, Deputy Clerk.

[234]

(Title of Court and Cause.)

DECREE IN CONTEMPT.

Complainant having heretofore filed its verified

bill of complaint, wherein it was charged that the

defendant had infringed and was infringing the

patent right of the complainant as given and
described in letters patent No. 1,011,484, said pat-

ent right being for a process for the cementing of

oil wells; and said complainant having thereafter,

upon due notice given, moved the Court for a

prelimuiaiy injunction to restrain the said defend-
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ant from doing further acts of infringement pend-

ing the trial and determination of the issues, and

3aid application for said injunction having come

on regularly to be heard before the Court, the

complainant appearing with Lyon & Lyon, Es^

quires, as its counsel, and the defendant with West-

all and Wallace, Esquires, his coimsel, and evidence

having been heard, together with the argument of

counsel for the respective parties, and the matter

having been duly submitted to the Court, it was by

the Court determined that the defendant had com-

mitted acts of infringement and, unless restrained,

would commit further acts of infringement of said

patent right, and particularly of Claim 2 thereof,

which is as follows

:

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by

a siiitaible barrier, forcing the cement up out-

side the casing, and holding the cement in

position under the water pressure until the

cement hardens." [235]

Whereupon, the complainant having furnished

the security required by the order of the Court,

in the sum of Fifty Thousand Dollars ($50,000.00),

a writ of injunction was issued on the 27th day of

August, 1923, restraining the defendant from

directly or indirectly infringing upon the patent

right of complainant as expressed in said Claim

2 aforesaid; thereafter, and after the said injunc-

tion had been duly served upon the said defend-
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ant, the complainant appeared and showed to the

Court that, notwithstanding the said injunction,

defendant had done acts of infringement and was
continuing to do such acts, contrary to the com-

mand of said injunction, and an order to show

cause why he should not be punished for contempt

having been issued, the defendant appeared in

open court and evidence by affidavit was presented

and submitted to the Court, and the Court having

heard the argument of counsel for complainant

and said defendant, and being fully advised in the

premises, now finds that it is true that defendant

has, since the making and service of said writ of

injunction, committed acts of infringement upon

the said patent right of the complainant and of said

Claim 2 of said patent; particularly that said de-

fendant has, since the issuance and service of said

injunction, made use of the patented process of

the complainant in cementing a great many oil

wells, approximately one hundred (100) in num-

ber; and no sufficient excuse appearing or any

justification for the conduct and acts of the defend-

ant in violating and disregarding the injunction

of the Court,— [236]

IT IS ADJUDGED AND DECREED that the

defendant, J. M. Owen, is guilty of contempt of

court, and that, as' punishment therefor, there

should be assessed against the said defendant a

penalty for the benefit of the complainant, as a

remedial judgment, the amount thereof to include

the costs and expense of the complainant incurred

in connection with the contempt proceeding, and

including all expense incurred in the investigation
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of the acts of the defendant to show that he had

violated said injunction, together with counsel fees.

For the purpose of ascertaining the amount to be

included in such judgment, reference is now made

of the matter to Charles C. Montgomery, Esquire,

as Special Master to hear such evidence as may be

submitted by the parties and to report the same to

the Court, together with a report of all costs in-

curred on said reference; and that, upon the com-

ing in of said report, a further decree supplemental

hereto be entered determining the amount of the

penalty to be paid by the said defendant and de-

termining the means by which payment of the same

shall be enforced.

Dated this 3d day of March, 1924.

WM. P. JAMES,
District Judge.

Decree entered and recorded Mar. 3, 1924.

CHAS. N. WILLIAMS,
Clerk.

By Murray E. Wire,

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.) De-

cree in Contempt. Filed Mar. 3, 1924. Chas. N.

Williams, Clerk. By Murray E. Wire, Deputy
Clerk. [237]
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(Title of Court and Cause.)

NOTICE OF FILING AND PRESENTATION
OF PETITION FOR REHEARING.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon, and Henry S. Rich-

mond, Its Attorneys and Counsel:

Please take notice that on Monday the 10th day

of March, 1924, at the hour of 10 o'clock A. M., or

as soon thereafter as counsel can be heard, before

the Honorable William P. James, United States

District Judge, in the courtroom usually occupied

by said Judge and by the District Court of the

United States, Southern District of California,

'Southern Division, at the Federal Building, Los

Angeles, California, we shall move that the ac-

companying petition for rehearing be granted, and

that we shall forthwith file the same for presenta-

tion to the Court.

Dated this 5th day of March, 1924.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [238]

(Title of Court and Cause.)

PETITION FOR REHEARING.

Now comes the above-named defendant J. M.

Owen and petitions this Honorable Court for a

rehearing of the proceedings on motion that de-

fendant be punished for contempt of court for
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violating the injunction of this Court and of the

order of this Court finding defendant guilty of

such contempt which order was directed in the

opinion of this Court dated March 3, 1924, and

particularly of the finding and order of this Court

that this cause be referred to Charles C. Mont-

gomery as Special Master to hear and determine

the cost and expense to which complainant has

been put in bringing the matter of such contempt

to the attention of the Court and to report the

same to this Court and that a further and supple-

mental decree may be made fixing the amount of

the penalty and providing for a method by which

such penalty shall be enforced upon the following

grounds

:

(1) This defendant fully admitted at the time

of filing his original answer under oath and in

the affidavits filed by him in opposition to said

motion for preliminary injunction the exact pro-

cess he had used and was continuing to use, namely,

a process in which he dispensed with the use of the

tight head and did not maintain or hold the cement

in position under water pressure until the cement

hardened by means of any tight head.

2. This Court expressly declined to find such

process so admitted to having been used by de-

fendant (in which the tight head was not used)

an infringement, stating that [239] "consider-

ing all of the circumstances shown, and if it be

conceded that under Claim 2 the holding of the

pressure while the cement is setting is an indis^

pensable step in the process, as to which a definite

decision need not now be announced, the conflict
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of that evidence may well 'be resolved in favor of

the plaintiff," thus find that notwithstanding de-

fendant's testimony that he had not and did not

use the tight head, that in view of the conflict of

the evidence that he had used the tight head and

such use constituting infringement.

3. In view of the fact that defendant freely

and clearly admitted the use of the process in which

the tight head was dispensed with now found in

the opinion of this Court of March 3, 1924, to be

an infringement, it was not necessary for com-

plainant to take any trouble or go to any expense

in directing infringement acts or in preparing and

presenting its evidence to the Court because any

troujble and expense in view of the admissions by

this defendant was clearly unnecessary and all that

would have been required would have been an

application to the Court to further find that de-

fendant's process without the use of the tight

head was an infringement. Such simple procedure

would have saved all the expense to which this- de-

fendant has been put in defending the present

motion.

4. Remembering the conflict of the evidence as

to what this defendant was using at the time of the

grant of the preliminary injunction and the positive

testimony of witnesses on behalf of plaintiff that

defendant had been and was using the tight head
tO' maintain pressure, the only effect of plaintiff's

expenditure of time and expense (for which the
Court now orders it to be compensated) was to

prove by plaintiff that its [240] witnesses upon
the application for preliminary injunction had tes-
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tified falsely and that this defendant had told the

truth and as he had sworn did not use the tight

head, and that the tight head was not necessary

under his process.

5. ^hat it is unjust to impose upon this de-

fendant the cost borne by plaintiff in proving to

itself through a period of some three months after

the grant of the injunction that this defendant

had told the truth as to his nonuse of the tight head

and that plaintiff's witnesses had not told the

truth.

6. That it is unjust to penalize this defendant

for telling the truth in the first instance and to

reward plaintiff because its witnesses misrepre-

sented the truth.

7. That it is unjust to impose costs and ex-

pense upon this defendant for ascertaining what
he agreed in open court was the fact and which his

counsel was at all times ready to stipulate.

8. That it is further unjust to this defendant
to impose upon him the cost and expense of watch-
ing his operations at a large number of wells which
are referred to in plaintiff's affidavits upon motion
to punish for contempt when one of those wells

would have been sufficient.

9. That it is further unjust to this defendant
to impose upon him the cost and expense borne by
plaintiff in what is obviously and clearly an at-

tempt to find some instance in which he had used
the tight head and which was entirely unsuccessful
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because this defendant's testimony was at all times

true.

Respectfully submitted,

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

'Solicitors and of Counsel for Defendant. [241]

[Endorsed] : (Title of Court and Cause.) No-

tice of Filing and Presentation of and Petition for

Rehearing. Received copy of the within papers

this 5th day of March, 1924. Leonard S. Lyon,

Attorney for Plaintiff. Filed Mar. 6, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Building, G29 South

Spring Street, Los Angeles, Calif., Attorneys for

Defendant. [242]

(Title of Court and Cause.)

NOTICE OF APPLICATION TO DISSOLVE
PRELIMINARY INJUNCTION.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon and Henry S. Rich-

mond, Its Solicitors and Counsel

:

Please take notice that on Monday, the 10th day

of March, 1924, at the hour of 10 o 'clock A. M., or as

soon thereafter as counsel can be heard, before the

Honoralble William P. James, United States Dis-

trict Judge, in the courtroom usually occupied by

said Judge and by the District Court of the United

States, Southern District of California, Southern
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Division, at the Federal Building, Los Angeles, Cali-

fornia, we shall on behalf of the above-named de-

fendant move that the preliminary injunction here-

tofore issued herein on the 27th day of August, 1923,

as the same is interpreted, explained, and construed

by the opinions of said Court dated respectively, on

the 23d day of August, 1923, and the 3d of March,

1924, and particularly such injunction or addition

to or extension of the original preliminary injunc-

tion as granted, construed, or defined in said last-

mentioned opinion of said court be dissolved, set

aside, and vacated.

Take notice also that upon this motion defendant

will rely upon the files, records, and proceedings in

the above-entitled cause and particularly upon the

records, proceedings, and evidence relied upon or

used on said application for said injunction and

upon the motion that defendant be punished for

contempt for violating said injunction as well as

upon said two opinions and the orders of this Court

entered in pursuance thereof; and also upon the

affidavit of J. M. Owen hereto attached.

Take notice also that said motion will be based

upon the ground that it appears by said records,

papers, and proceedings aforesaid, that this defend-

ant has not infringed nor threatened to infringe

said patent, but has been, on the contrary, engaged

[243] and is now engaged solely in a noninfringing

business, and that the issuance of said injunction

was ill-advised and an abuse of discretion; and on

the further ground that it clearly appears of record

that defendant has only used a process which on the
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face of said records he is shown to be entitled to

use as a memlber of the public; and upon the fur-

ther ground that on the granting and interpreta-

tion of said injunction said Court has committed

sundry vital errors of both law and fact.

Dated this 5th day of March, 1924.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Rule 10.)

All authorities heretofore called to the attention

of the Court on motion for preliminary injunction

and upon motion that defendant be punished for

contempt in violating the same. Walker on Pat-

ents, 5th Ed., sec. 659, and cases cited. [244]

(Title of Court and Cause.)

APPLICATION TO DISSOLVE PRELIMI-
NARY INJUNCTION HERETOFORE IS-

SUED IN THE ABOVE-ENTITLED OAUSE.

Now comes the above-named defendant and makes

this his application and motion to dissolve the pre-

liminary injunction heretofore granted and issued

in the above-entitled cause on the 27th day of Au-

gust, 1923, as the same is interpreted, explained, and

construed by the opinions of said Court dated respec-

tively on the 23d day of August, 1923, and the 3d day

of March, 1924, and particularly that such injunction
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as construed and interpreted by said last-mentioned

opinion of said Court, or the addition to or extension

of such original preliminary injunction as defined

in said last-mentioned opinion be dissolved, set aside

and vacated, on the ground that it clearly appears

of record in the proceedings in said cause and in the

evidence called to the attention of the Court at the

time of the application for said injunction, during

the argument thereon, and upon the hearing and

argument of the motion that defendant be punished

for contempt for violating said injunction, that de-

fendant has not violated any right of plaintiff, and

had not and has not at any time infringed or threat-

ened to infringe the letters patent described in the

bill of complaint in said cause and referred to in

said preliminary injunction, but, has been at all

times, and is at the present time engaged solely in

a noninfringing business, and that the issuance of

said injunction, and interpretation placed thereon

was ill advised and abuse of discretion and on the

further ground that it clearly appears of record in

this cause by uncontroverted evidence that defend-

ant has only used a process which he is entitled to

[245] use as a member of the public, and upon the

further ground that on the granting and interpre-

tation of said injunction this Court has committed

sundry vital errors of fact, and has totally mis-

applied and failed to apply the law as to what con-

stitutes infringement.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [246]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN IN SUPPORT OF
APPLICATION TO DISSOLVE THE PRE-
LIMINARY INJUNCTION HERETOFORE
GRANTED HEREIN.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: T am defendant in the above-entitled cause

and make this affidavit in support of an application

to be made on my behalf to dissolve the preliminary

injunction heretofore on 27th day of August, 1923,

granted to plaintiff and against me in the above-

entitled cause enjoining and restraining me from

all acts by which plaintiff's patent rights are in-

fringed, said application to dissolve now being

deemed advisable and necessary in view of the re-

cent opinion of this Court dated March 3, 1923, con-

struing said injunction and determining (notwith-

standing my sincere conviction based upon the advice

of counsel to the contrary) that my operations of

cementing oil wells since the grant of said injunc-

tion constituted violations thereof and in effect ex-

tending said injunction to cover combinations of

acts which this Court expressly declined to define in

its opinion accompanying said injunction as coming

within its terms, that is to say, this Court granted a

preliminary injunction on the assumption (notwith-

standing evidence on my behalf to the contrary) that

I was maintaining pressure by the use of the tight
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head, declining expressly in the opinion accompany-

ing said injunction to say whether or not the method I

admitted using and described in my sworn answer and

affidavit, namely, a method in which the tight head

[247] was not used to maintain pressure during

the setting of the cement constituted infringement

and cause within the terms of said injunction. The

preliminary injunction thus when first issued, as ex-

plained in the opinion of this Court, was in effect

against the use of the tight head to maintain pres-

sure during the setting of the cement in combination

with the other elements; the injunction as now de-

fined in the opinion of March 3, 1924, is extended

to cover my operations of cementing in which the

tight head is not used. The preliminary injunction

as first issued certainly did not in terms reach the

process I was using (the Court declined to pass

upon that question) and a decision appeal from said

interlocutory order whether affirming or reversing

would not and could not have reached the heart of

the controversy, hence, I took no appeal from said

interlocutory order. When, however, in said opinion

dated March 3, 1924, this Court decides matters not

passed upon on a motion for preliminary injunction,

namely, when in effect, any possible use for cementing

wells of the Inskeep Packer Plug is enjoined by this

Court, then, for the first time, I am definitely en-

joined from cementing wells by my process and must

discontinue my business completely and an appeal is

urgently required from said interlocutory order in

order that if possible the expense of long litigation

raising issues as to the validity of said Perkins
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patent not possible of presentation on the hearing

for preliminary injunction may be avoided.

I am not in this affidavit attempting to lay before

the Court fully matters requiring dissolution of the

preliminaiy injunction; evidence already in the rec-

ord on the application for preliminary injunction

and upon the hearing of the contempt will be called

to the attention of the Court for such purpose. But

the object of this sworn statement is namely, first,

to assist the Court to correct a single vital false

assumption of fact reflected in the Court's opinion

dated March 3, 1924, [248] which if correct must

require the grant or allowance of the present appli-

cation to dissolve; and second, to preserve in record

form for purpose of appeal my repeated offer

through my counsel during argument to demonstrate

the truth of such facts and to pay the Commission-

er's fee incident to such demonstration.

In its opinion dated March 3, 1924, beginning at

line 23, page 3, the Court says:

''The defendant has asserted that the column

of fluid standing above the plug, after the plug

has been forced to the bottom of the well, will

not counterbalance the pressure of the water

and cement which has been forced outside of

the casing at the bottom. He contends that this

column of water or fluid standing in the pipe

is of no service whatsoever. One has but to

work out a simple problem of physics to appre-

ciate what a tremendous amount of pressure

will be exerted by a cylindrical column of water

in wells which, in the fields of this vicinity, ex-
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tend to a depth of over four thousand feet.

The result of such a calculation justifies the

complainant in asserting that when the plug

is forced to the bottom of the well it will remain

stationary under the weight of the column of

pressure fluid, without the aid of the closed

head."

The finding of the Court that ^'when the plug is

forced to the bottom of the well it will remain sta-

tionary under the weight of the column of pressure

fluid without the use of the closed head" is contrary

to the overwhelming and uncontradicted evidence in

the case.

In my affidavit filed in answer to plaintiff's mo-

tion that I be adjudged in contempt of this court

(page 13 thereof) after testifying that the Perkins

plug will always rise in the casing and that the ce-

ment will always flow back into the casing unless the

tight head is used, and after calling the Court 's [249]

attention to the fact that Perkins does as a matter

of fact always maintain pressure by the tight head,

thus delaying the job for twenty-four hours at least,

I have testified (page 13 of my affidavit, line 29)

''I am ready at any time—^on any day the Court

will name—to demonstrate before the Court that I

can safely take the head off and rely entirely upon

my patented packer to hold the cement in position

outside of the casing. I will do that not only once

but as many times as the Court or the commissioner

of the Court may desire. Will Perkins do the

same?"
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In answer to said motion to find me guilty of con-

tempt I presented among others over thirty affida-

vits of men of the highest qualifications, long expe-

rienced in this art, familiar with both my process

and that of Perkins, the testimony of drillers, su-

perintendents of oil companies, cementers, foremen,

geologists, operators, and workmen, some of them

having as much as twenty-five years' experience,

each of these witnesses swore substantially as fol-

lows:

"In connection with this last-mentioned ad-

vantage, as I have stated, with the use of the

Perkins plug it is impossible to remove the tight

head after the cement is in position outside of the

casing because the cement is only retained in posi-

tion outside of the casing by pump pressure and

the sealing off the top of the casing by such tight

head. The weight of the column of mud within

the casing cannot alone hold the cement in posi-

tion outside of the casing. This can be demon-

strated before the Court by requesting Perkins

to cement a well in the presence of the Court,

and when the cement is in position to remove

the head. Perkins cannot do it. Then let the

Court make the same request of defendant

Owen. He will cement the well and immedi-

ately renwDve the head relying not upon mud
pressure, whether by pump or by the weight of

the column of mud in the casing, but relying

upon the patented features of his specially

[250] constructed packer which wedges it

tightly in the bottom of the casing and holds it



Perkins Oil Well Cementing Company. 217

firmly against the weight of the column of

•cement outside of the casing. It is, of course,

ridiculous to talk of removing the column of

mud inside of the casing ahove the packer for

any purpose, experimental or otherwise."

During the argument my counsel made the fol-

lowing statement and offer on my behalf

:

''The tendency of the cement would be to

flow back into the well and seek its level on the

inside of the casing, and it would be under very

great pressure. Now, how does Perkins keep it

from coming back? He has no method but the

.tight head. Defendant has the dogs on his

plug. Paul Paine may say all he wants to that

those dogs will not hold, but we offer and have

offered to demonstrate in the field as many
times as the Court's commissioner desires to

see, and we are willing to stand the costs of

that commissioner to go out into the field, and

we will show that that plug does hold, and our

testimony on that point is not controverted.

We will go out and take the head off a well and

show your Honor or your commissioner that

the plug will hold. We will do that a dozen

times. We challenge Mr. Perkins to pump his

cement four or five hundred feet outside of the

casing, which Paul Paine says is normal, and

then take the head off. He cannot do it."

Again, at page 103 of said arguments before the

Court on said contempt, my counsel said:

** Counsel cannot contend that that claim

means the weight of the column above the plug,
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because if it does then he has given us an in-

operative process. A patent is not granted for

suggesting a problem, it is for solving one, and

unless that tight head is implied in that patent,

unless you construe that to mean holding [251]

under pressure by a tight head, then the Per-

kins patent is worthless and inoperative, be-

cause Mr. Perkins cannot take his head off,

under normal conditions, at the present time.

The evidence he has put in about taking off the

head in olden times may contain this half truth

:

If you have a very small amount of cement, a

few sacks, and you put it down in a casing,

there is not the high column that there is in

a deep well outside the casing and it may stay

around near the bottom. Put enough inside

and some of it will flow up on the outside. It

is possible that if a small amount of cement is

put in and you succeed in being able to set your

casing in the bottom it may operate in that way

;

but in order to be a practical process it has got

to be used, in the oil fields, in a practical way,

and Mr. Perkins present usage of keeping on

his head and not daring to accept our challenge

to take that head off shows that he cannot take

it off."

In fact, your Honor found in the opinion upon

the granting of the preliminary injunction (page 6,

line 27) that in the Perkins process "the pressure

above the top plug was maintained by shutting off

the stop-cocks leading to the pump on the tight head.
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and the well was allowed to stand undisturbed until

the cement had set."

The fact is as found by the Court, as admitted on

the prior hearing of the preliminary injunction, as

established by overwhelming evidence, as not denied,

that Perkins does use the tight head to maintain

pressure during the setting of the cement, there is

therefore no reason or occasion for the Court's as-

sumption that the weight of a column of fluid above

the plug will hold it in position, the evidence already

of record in fact demonstrates the contrary. [252]

The injunction as lately construed by this Court

will work irreparable injury to me in that my oil

well cementing business will be entirely destroyed,

and it is in view of this fact and the clear oversight

and mistake of the Court as to the weight of the

evidence that I now again earnestly urge that I be

permitted to demonstrate the truth of such uncon-

troverted evidence, that the tight head is absolutely

necessary in the Perkins process to maintain pres-

sure during the setting of the cement and that the

weight of a column of fluid in the casing above the

plug is not the equivalent of such tight head, and

would be totally ineffective to maintain the cement

in its position outside the casing during setting. If

this fact is once shown to be clearly established it

will be shown to follow as a matter of uncontro-

vertible law that I have not violated the injunction

or infringed the patent, and that consequently no

injunction should be issued against me, and that the

same should be immediately dissolved, because I

have omitted the last step of the Perkins claim and
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I have substituted nothing as an equivalent there-

for.

J. M. OWEN.

Subscribed and sworn to before me this 5th day

of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [253]

[Endorsed] : (Title of Court and Cause.) Notice

of and Application to Dissolve Preliminary Injunc-

tion and Affidavit in Support Thereof. Received

copy of the within papers this 5th day of March,

1924. Leonard S. Lyon, Attorney for Plaintiff.

Filed Mar. 6, 1924. Chas. N. Williams, Clerk. By
L. J. Cordes, Deputy Clerk. Westall and Wallace,

Patent Lawyers, Suite 611 California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [254]

(Title of Court and Cause.)

NOTICE OF APPLICATION TO DISSOLVE
PRELIMINARY INJUNCTION.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon and Henry S. Rich-

mond, Its Solicitors and Counsel:

Please take notice that on Monday the 17th day

of March, 1924, at the hour of 10 o'clock A. M., or

^s soon thereafter as counsel can be heard, before

the Honorable William P. James, United States
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District Judge, in the courtroom usually occupied

by said Judge and by the District Court of the

United States, Southern District of California,

Southern Division, at the Federal Building, Los

Angeles, California, we shall on behalf of the above-

named defendant move that the preliminary in-

junction heretofore issued herein on the 27th day

of August, 1923, as the same is interpreted, ex-

plained, and construed by the opinions of said

'Court dated respectively, on the 23d day of Au-

gust, 1923, and the 3d day of March, 1924, and by

any construction or interpretation stated, an-

nounced, or ordered by the Court in adjudication

or passing upon the petition of defendant that the

Court construe said preliminary injunction and

decide whether certain proposed processes num-
bers 1 to 5, inclusive, described in said petition to

construe are within the meaning, scope, and intent

of said injunction (which said petition to construe

is filed and notice for hearing coincidently here-

with) be dissolved, set aside, and vacated.

Take notice also that upon this motion defendant

will rely upon the files, records, and proceedings

in the above-entitled [255] cause and particu-

larly upon the records, proceedings, and evidence

relied upon or used on said application for said

injunction and upon the motion that defendant be

punished for contempt for violating said injunc-

tion as well as upon said two opinions and the

orders of this Court entered in pursuance thereof;

upon the affidavit of J. M. Owen attached to the

motion heretofore made that said preliminary in-
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junction be dissolved and upon said petition of de-

fendant that the Court construe said injunction.

Take notice also that said motion will be based

upon the ground that it appears by said records,

papers, and proceedings aforesaid, that this de-

lendant has not infringed nor threatened to in-

ifringe said patent, but has been, on the contrary,

at all times engaged and is now engaged solely in

a noninfringing business, and that the issuance

of said injunction was ill advised and an abuse of

discretion; and on the further ground that it

clearly appears of record that defendant has only

used a process which on the face of said record

he is shown to be entitled to use as a member of

the public; and upon the further ground that on the

granting and interpretation of said injunction

said Court has committed sundry vital errors of

both law and fact.

Dated this 12th day of March, 1924.

WjESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [256]

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Rule 10).

All authorities heretofore called to the atten-

tion of the Court on motion for preliminary in-

junction and upon motion that defendant be pun-
ished for contempt in violating the same. Walker
on Patents, 5th ed.. Sec. 659, and cases cited. [257]
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(Title of Court and Cause.)

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles,—ss.

Joseph F. Westall, being first duly sworn, doth

depose and say that on the 12th day of March, 1924,

at about the hour of 3:50 o'clock P. M., on said

day, he called personally at the office of Frederick

:S. Lyon, Leonard S. Lyon, and Henry S. Rich-

mond, solicitors for plaintiff in the above-entitled

cause and served the foregoing and attached notice

of application to dissolve preliminary injunction

upon said solicitors for plaintiff by leaving a true

copy thereof with Mr. Leonard S. Lyon, who in

affiant's presence handed the same to Mr. Frederick

S. Lyon and Mr. Henry S. Richmond, above named.

JOSEPH F. WESTALL.

Sulbscribed and sworn to before me this 12th day
of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [258]

[Endorsed] : (Title of Court and Cause.) No-
tice of Application to Dissolve Preliminary Injunc-
tion. Affidavit of Service Affidavit of Service At-
tached. Filed Mar. 13. 1924. Chas. N. Williams,
Clerk. By L. J. Cordes, Deputy Clerk. Westall
and Wallace, Patent Lawyers, Suite 611 California
Bank Building, 629 South Spring Street, Los An-
geles, 'Calif., Attorneys for Defendant. [259]



284 /. M. Owen vs.

(Title of 'Court and Cause.)

REPORTER'S TRANSCRIPT

on

MOTION TO DISSOLVE PRELIMINARY IN-

JUNCTION, AND PETITION FOR RE-
HEARING.

APPEARANCES:
For Plaintiff: Messrs. LYON & LYON, By L. S.

LYON, Esq.

For Defendant: Messrs. WESTALL & WALL-
ACE, By JOSEPH F. WESTALL, Esq.

[260]

Los Angeles, California, Monday, March 10, 1924.

10:30 A. M.

The CLERK.—Perkins Oil Well Cementing

Company vs. J. M. Owen.

Mr. WESTALL.—Ready. What motion is

that?

The CLERK.—That is a hearing on an applica-

tion to dissolve the preliminary injunction and a

petition for rehearing.

Mr. WEISTALL.—The motion to dissolve the

injunction may be continued for one week, if the

Court please.

Mr. L. S. LYON.—^We object to the continuance.

Counsel has an engagement in San Francisco to

take depositions in a matter there beginning next

Monday morning, which will last for ten days, and

I don't know of any ground for a continuance.
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We were noticed for hearing on this motion this

morning.

Mr. WESTALL.—I will say this: that there are

other matters that I wish to bring up and submit

in connection with that matter of the injunction,

and it may go off calendar and I will serve a new

notice, if the Court please. I don't care to have

the Court pass upon it now. Concerning what

counsel said about being in San Francisco, there

are three attorneys of record in this case for the

plaintiff, Frederick S. Lyon, Henry S. Eichmond

and Leonard S. Lyon, any one of whom is suffi-

ciently familiar with the case to argue the matter

of the dissolution of the injunction.

Mr. L. S. LYON.—I have had the matter entirely

in hand, may it please the Court.

The COURT.—Shall I continue it over for ten

days?

Mr. WESTALL.—The situation is this, your

Honor: The motion to dissolve the injimction is a

necessary procedure in order to lay the basis for

an appeal, because as I understand it we have no
appeal from the civil contempt matter, and for that

reason we are very anxious to have it disposed of

as soon as possible so that we may take our appeal.

It is a matter of procedure so that we can get a
decision by October. For that reason I would like

to have it come up next week. Your Honor has
already [261] been over the ground pretty
thoroughly, and I don't think it will take very long.

I think counsel's suggestion of delay is not really

one which the Court should recognize.
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Mr. L. S. LYON.—I am not asking for the delay.

I am here ready to proceed this morning. We were

noticed to appear in court on the motion filed for

this morning.

Mr. WESTALL.—I would have to make another

motion to dissolve, and then we would have to go

over the whole thing again in order to present the

new matter that I have in mind.

Mr. L. S. LYON.—I ask, if it is going to he con-

tinued, that it be continued for three weeks, be-

cause this other matter has been set for a month for

hearing in San Francisco.

The COURT.—The moving party can choose as

to whether it shall go off the calendar or be con-

tinued. It has been suggested it go off the calen-

dar.

Mr. WESTALL.—Yes; let it go off of the calen-

dar and I will serve a new notice.

The COURT.—Very well, but it should be dis-

missed rather than go off calendar, as it is a

motion to dissolve. The motion should be dis-

missed without prejudice.

Mr. WESTALL.—Let it be dismissed without

prejudice then, your Honor.

The COURT.—Very well.

(Short recess, while the Court's attention was'

directed to other matters.)

The COURT.—Perkins Oil Well Cementing

Company vs. Owen.

Mr. WESTALL.—If the Court please, this is an

application for a rehearing in the Owen case, I

would like to state, to begin with, that I had my
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first patent case in this court beginning in May,

1913, and for a period of eleven years I have only

presented two petitions for rehearing in patent

cases. The reason that I have not presented more

is that usually these patent cases are thoroughly

briefed and most thoroughly argued in court, and

it is very seldom that any point is overlooked.

[262] I want to make that statement to start with

as an assurance to the Court that I do not and

never have filed petitions for rehearing simply to

rehash things that have already been gone over by

the Court. Of course such procedure would be im-

proper. This petition raises a point which has

not been passed upon or called to the attention of

the 'Court in any manner, according to my belief.

Y^ur Honor will remember that in chambers last

week when I called the Court's attention to the

fact that apparently the order on the application

to amend was overlooked I spoke informally to

the 'Court about the proposed petition for rehear-

ing, and outlined very briefly what the point was,

and your Honor stated that you had been over that

and did not think that it should be gone over

again, remarking that there has got to be some end
to the arguments in these cases. I have not, in

this petition for rehearing, brought up that point

at all. I have allowed your Honor's informal de-

cision to stand and will not raise it here.

The point that I now raise is a point however of

such compelling importance that it seems to me
to disregard it would be such a clear injustice that

I could not, in justice to your Honor, who is at-

tempting to dispense justice, and to my client who
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is attempting to obtain justice, refrain from call-

ing it to the attention of the Court in this manner.

The COURT.—You might he subject to some

criticism for not having raised it before, if it is a

new point.

Mr. WESTALL.—Your Honor will understand

when I present it

—

The COURT.—I don't wish to be discourteous

at all, and I don't intend it as such, but here is a

matter in which a preliminary injunction is issued.

The attitude of the defendant, as I suggested in

the opinion, in the face of the injunction, with a

$50,000 bond protecting him against any damage

if it is finally determined on appeal that this in-

jimction should not have been issued, ample pro-

tection by a bond which is entirely good, that is,

no question is raised about it, is that he proceeds

[263] in a manner to avoid the injimction and

yet use, as I suggested, the essence of the patent

on the face of it and as far as we have gone. If

you had had your issues framed, this case could have

been tried this term, so it is not because of the

crowded condition of the calendar that you are

not able to get to trial. You could have had a

speedy trial of the main issues in the case and had
the case finally determined here. With all this

protection, seemingly the defendant is assiduously

attempting to use this patent. He is not represent-

ing to the other side that he is responsible so that

he can respond to them, and yet they are protecting

him. On a preliminary injunction it seems to me
naturally a Court is not going to be very patient

under those circimistances and listen to technical
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arguments as opposed to it, especially where you

come in now and say that you have a so-to-speak

brand new point. You have been arguing this

thing over almost for days, to and fro, back and

forth, up and down, and briefs have been filed. I

have given a great deal of time to the case and

have given very careful study to the proposition.

Mr. WESTALL.—I am sure your Honor has.

The COURT.—I haven't finally decided the case.

I couldn't finally decide it until the issue is tried by

evidence or otherwise finally submitted to me upon a

final trial of the case. I may decide the case your

way, or I may not; I don't know; but you are not

foreclosed now. And why this struggle against the

preliminary injunction where you have the pro-

tection that you have?

Mr. WESTALL.—In the first place, your Honor,

that $50,000 is no adequate protection whatever to

this defendant if he is compelled to entirely cease

his business, and there will be an application to

increase that bond. The business would be abso-

lutely destroyed. [264]

The COURT.—The bond was in amount satisfac-

tory to you, because I asked you the direct ques-

tion what bond you would be satisfied with in this

case.

Mr. WESTALL.—Under the circumstances as

we interpreted the injunction at that time it would

have been more than adequate, but as we under-

stand the injunction now it won't be adequate at

all.

The COURT.—That is a matter that is open to

you, to increase the bond if the circumstances
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justify it, of course, and the discretion of the

,Court would be exercised in your direction for

over-production rather than to figure it closely.

Mr. WESTALL.—I won't answer, of course,

your Honor's statement of the reasons and con-

siderations that you had in mind, hut I simply want

to assure your Honor that in my opinion and sin-

cerely I believe there is a fallacy in your Honor's

conclusion—otherwise we wouldn't be taking this

appeal—^that we have not acted in good faith and

have approached as near the line as we could. I

am just as sure of that as I am of what my name
is.

The COURT.—In speaking of good faith, I do

not mean by that a qualified criminal intent to vio-

late an order. I acquitted the defendant of any
criminal intent in the case. I suppose it is the

experience in patent cases—^my experience has not

been extensive, as you know—that a person engaged
in operations which are charged to be infringements

naturally tries to avoid the patent; but at this

stage of the proceedings I think the plaintiff should
wait and rest his case upon the evidence which he
is finally to submit when the Court finally tries

his case, where he is afforded protection.

Mr. WESTALL.—The position, briefly, that we
take is that a patent claim is just like the descrip-
tion of a piece of real estate: It covers just so
much ground and no more; and the defendant's
right as a member of the public to use those things
that are not within the claim is just as sacred as
for the plaintiff to use what is within the claim,
and he is entitled to protection in that. When he
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is enjoined against infringement, [265] all he

can do is to construe the claim, get the advice of

counsel, and endeavor to construe the opinion of

the Court and to find out where the line is drawn.

Sometimes there are hundreds of patents granted

on the same general subject matter, and unless a

patent claim was carefully construed there would

he the utmost confusion. Every claim must stand

or fall upon its own terms. That was our argu-

ment. But we are talking ahout matters that don't

come within this petition for rehearing at all. It

won't take me ten minutes to explain the situation,

probably not five minutes, and I think your Honor
vdll see at a glance the injustice of charging this

defendant with all of the costs of plaintiff in filing

certain affidavits and presenting those matters to

the Court. The ground is this: It was not neces-

sary to do any of those things at all. Why? Be-

cause the defendant came into court and filed a

sworn answer. He set up drawings showing ex-

actly what he was doing. He filed affidavits con-

fessing freely and clearly every detail of his pro-

cess. He said, for instance, that he secured circu-

lation; that he pumped the mud down through the

casing and up outside of the casing ; that he put in

cement; that he put in a plug; that he pumped in

pressure fluid on top, and the only issue on that

was. Did he use the tight head to maintain pres-

sure"? There was a great deal of evidence, your
Honor will remember, as to whether or not he
closed or left open the stop-cocks on the head, and
the 'contention was that he had to maintain that
pressure on the tight head because if he didn't
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neither the pressure fluid nor the dogs would hold

;

that the plug would come up.

Your Honor will remember that this was the

decision, and I am quoting from the Court's

opinion

:

'

' Considering all of the circumstances shown,

and if it be conceded that under Claim 2 the

holding of the pressure while the cement is set-

ting is an indispensable step in the process, as

to which a definite decision need not now be

announced, the conflict of that evidence may
well be resolved in favor of the plaintiff."

[266]

In other words, there was an issue as to whether

he used the tight head, and your Honor decided,

in view of the conflict of evidence, that he had, and

issued an injunction on the theory that he used

the tight head to maintain pressure, your Honor
expressly stating in the opinion, or implying, that

you would not pass upon the result of leaving off

the tight head.

The COURT.—And upon the contempt hearing

we went into that question again.

Mr. WESTALL.—I am explaining what the de-

cision was. I haven't gone into that question on

the contempt hearing, that I recall, and I think

your Honor will agree with me.

The plaintiff went into the oil fields beginning

about the 30th of August, employed detectives, and
up until November, a period of about three months,
watched the defendant and followed him around,

and judging from the bills that were presented
before the Master the other day, they must have
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had a detective back of every derrick in the oil

fields with a spyglass. What were they looking

for? They were endeavoring to find that their

witnesses told the truth that this defendant had

used the tight head, because there wasn't any con-

flict at all about his dispensing with the tight head.

They did that for three months, running up big

bills, in the endeavor, apparently, to find that the

defendant had lied when he came into court in the

first place, and had told an untruth when he said

he didn't use the tight head. The result of all that

investigation was to find out that their own wit-

nesses had told the untruth and that this defendant

had always told the truth as to what he was using.

What was the necessity of any such procedure?

At the time this injunction was handed down if

your Honor had said that ''this Court decides

whether he uses the tight head or whether he

doesn't use the tight head he is infringing," it

would have ended the whole controversy, and if

counsel was not satisfied with that and believed

that the dispensing with the tight head constituted

infringement just the same why wouldn't the sim-

ple [267] matter of calling the attention of the

Court to the fact that ''this opinion does not cover

the whole situation" do? "We would like a fur-

ther opinion or finding," which the Court expressly

declined to find, namely, that even if he didn't use
the tight head that that constituted an infringe-

ment." There was no occasion whatever to gx>

into the oil field and spend three, four, or five

thousand dollars, something over three thousand
dollars, to find out whether he used the tight head.
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When that evidence came in it showed he told the

truth, that he told the truth, that he dispensed with

the tight head in every instance except one case, I

believe, where they found the plug pumped right

through and didn't stop for anything, which your

Honor didn't even mention.

So we say in this petition it is unjust to impose

upon this defendant the costs borne by plaintiff in

proving to itself through a period of some three

In'onths after the granting of the injunction that

this defendant had told the truth as to the nonuse

of the tight head and that plaintiff's witnesses had

not told the truth. "That is further unjust to

this defendant to impose upon him the cost and

expense borne by plaintiff in what is obviously and

clearly an attempt to find some instance in which

he had used the tight head and which was entirely

unsuccessful because this defendant's testimony

was at all times true." This is not a case where

there was any secretiveness or any trouble at all

about the defendant admitting it. He came in and

swore to his answer as to what he was doing. He
filed affidavits and his counsel was at all times will-

ing to stipulate what he was doing in the oil fields,,

and counsel knew at the very beginning of the time

they hired their detectives on August 30 that he

was cementing wells, because his apparatus was

going back and forth to the oil fields. So I say it

would be the greatest injustice to now impose all

of that cost on this defendant. It might be proper

to impose a certain proportion for the hearing in

court [268] and counsel fees relating to that

hearing; but why the three months' delay and why
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all of these wells? One of them would have been

snffiicient in view of the admissions of counsel and

of the witness in court. We submit that it would

be very unjust to now impose all of that cost upon

this defendant when he was so free and open in

admitting what he was doing from the very begin-

ning.

Mr. L. S. LYON.—May the Court please, the peti-

tion has narrowed down evidently to the matter of

the costs, or award of expenses for detectives' ser-

vices. It seems to me that it is untimely at this

time to bring that up in this form. The expenses

have already been shown, and the plaintiff has

closed its opening showing before the Master. The

bills are all in and the reports of everybody who did

any work on the case are there, the canceled checks

and all that. If the expenses that are awarded by

the Master appear to the Court to be more than the

Court contemplated, why, when the Court settles

the amount of the penalty the Court can take care

of that. It would be my thought that the matter

could be handled after all of that data is reported

by the Master.

I might say that it was necessary for the plaintiff,

In order to instigate a contempt proceeding, to show

what the defendant was doing. The defendant's an-

swer was filed before the injunction was issued and

therefore he hadn't admitted anything at that time.

He never admitted anything about what he was

doing until after the contempt proceedings were

started and our showing was made. It was neces-

sary to show more than one well, because this de-



296 J. M. Owen vs.

fendant has a practice of claiming it was an accident

whenever he is pinned down real close; that the

work on a particular well is an accident, and that

that is not in accord with his practice.

As to his being willing to stipulate, certainly you

cannot start a contempt proceeding in court by

going to the other side and asking them to stipulate.

We had a similar situation to that [269] in A4-
B62. After the issuance of an injunction the de-

fendant modified its device and sold the new form

of device openly. There was no concealment. They

sold in every store that carried Union Tool Com-

pany products in the country. The plaintiff pro-

ceeded to obtain affidavits to that effect, affidavits

of detectives and others, that those devices were

coming from the Union Tool Company and were

being sold. As soon as those affidavits were pre-

sented to the Court a stipulation was actually made

in that case, not merely the defendant saying he

would have made them, or after he was adjudged

in contempt, but prior to that a stipulation was

made and identified in court. Judge Bledsoe, in

holding the defendant in contempt of court, awarded

all those expenses as reasonable expenses of the pro-

ceeding, and upon appeal on that very point to the

Circuit Court of Appeals of this Circuit, which is

reported in 261 Fed. 431, the Circuit Court of

Appeals affirmed that award of $2,500 as the ex-

pense, and the only expenses shown were by those

affidavits of the expense of getting the evidence. In

that connection, we have no bill for $3,000 for de-

tective's fees; the bill is in the evidence before the
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Master, and the reports of each of the detectives

that worked on the job, as far as we have them, and

it isn't even half of $3,000.

As your Honor had occasion to say in your opin-

ion, the Court is not going to he sedulous to protect

the defendant under these circumstances, but is

going to award the plaintiff all reasonable expenses.

When the matter comes back from the Master, if

your Honor finds that those items are more than

you contemplated or are unreasonable, then will be

the time to take care of them; but certainly, under

the authorities, and certainly in fairness and in con-

templation of this type of procedure, the plaintiff

is entitled and should be entitled, as your Honor

found, to the reasonable expenses actually paid for

watching and detecting these infringing acts. [270]

There are not any expenses charged, or attempted

to be charged, excepting those actually incurred,

and those were in every respect reasonable, as your

Honor will see when the detail is reported by the

Master.

Mr. WESTALL.—In reply I will state to your

Honor that in a case which is still pending before

Judge Bledsoe counsel did not proceed in this man-

ner. He came to me and said, ''We understand you

are still making those gas traps. What is the con-

struction of those gas-traps r' He said, "We are

going to institute contempt proceedings." I said,

''Come over and we will give you blue-prints of

them. 'Come up to the shop and we will show them

to you and we will help you get all of the evidence
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you want, and we will go to court and consent this

be submitted to the Court."

That was a precedent that counsel might have fol-

lowed. We had no expectation he was going to in-

stitute contempt proceedings, because we believed

our position when we did not use the tight head was

absolutely unassailable. Under those circumstances

if counsel had said, "Are you still cementing wells'?"

we would have said yes. "What process are you

using?" "Why, the one we have been using, vdth-

out the tight head." All that would have been

needed would have been a request, and we would

have granted it. Instead of that, they went into the

oil fields, in the hope that they could find that we
were using this tight head.

Mr. L. S. LYON.—^There is no showing to that

effect.

Mr. WESTALL.—I don't wish to take up any

further time of the Court except to say the amount

they are asking for here is $3,155 for all bills, and

they have also suggested a further lump sum be-

cause of other trouble they have had.

Mr. L. S. LYON.—That is not all detective fees

or preparation.

Mr. WESTALL.—It is a large amount for prep-

aration, for conferences and preparing affidavits

which were absolutely unnecessary under the ad-

missions we made to the Court.

The COURT.—The petition is denied.

Mr. WESTALL.—We take an exception.

(Hearing adjourned) [271]
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[Endorsed] : (Title of Court and Cause.) Re-

porter's Transcript on Motion to Dissolve Prelim-

inary Injunction and Petition for Rehearing. Los

Angeles, California, March 10, 1924 Filed Mar.

25, 1924. Chas. N. Williams, Clerk. By L. J.

Cordes, Deputy Clerk. John P. Doyle, Shorthand

Reporter and Notary, Suite 507 Bank of Italy In-

ternational Building, Los Angeles, California.

Main 2896. [272]

At a stated term, to wit, the January Term, A. D.

1924, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California,

held at the courtroom thereof, in the city of

Los Angeles on Monday, the 10th day of March,

in the year of our Lord one thousand nine hun-

dred and twenty-four. Present: The Honor-

able Wm. P. James, District Judge.

No. G.-114-T.—Eq.

PERKINS OIL WELL CEMENTING CO.,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

MINUTES OF COURT—MARCH 10, 1924—

ORDER DENYING APPLICATION TO
DISSOLVE PRELIMINARY INJUNCTION
AND PETITION FOR REHEARING.

This cause coming before the Court at this time
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for hearing on application to dissolve preliminary

injunction and for petition for rehearing; Leonard

S. Lyon, Esq., appearing as counsel for the plain-

tiff and Jos. F. Westall, Esq., appearing as counsel

for the defendant, and said Jos. P. Westall, Esq.,

having thereupon argued to the Court on behalf of

the defendant, it is by the Court ordered that the ap-

plication to dissolve preliminary injunction is de-

nied without prejudice and the petition for a rehear-

ing be and is hereby denied, an exception is noted for

defendant to ruling of court. [273]

(Title of Court and cause.)

NOTICE OF MOTION TO CONSTRUE IN-

JUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Its Solicitors and Counsel:

Please take notice that on Monday, the 17th day

of March, 1924, at the hour of 10 o'clock A. M., or

as soon thereafter as counsel can be heard, before

the Honorable William P. James, Judge of said

court, in the room usually occupied by him as a

courtroom in the Federal Building, in the city of

Los Angeles, county of Los Angeles, and State of

California, we shall, on behalf of the above-named

defendant move that the prayer of the attached

petition for an order construing the preliminary in-

junction heretofore entered herein and incidental

relief be granted.
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Said motion will be made upon the files, records,

and proceedings in the above-entitled cause (includ-

ing the opinion of the Court heretofore rendered

construing said preliminary injunction) including

also all exhibits and documentary evidence of every

kind used in connection with the hearing upon the

preliminary injunction and the verified petition

hereto attached, and will be based upon all the

grounds set forth in the attached verified petition.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

Dated March 12, 1924. [274]

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Local Rule 10.)

Defendant is entitled to the judgment of the

court prayed in said petition:

Kalamazoo Loose Leaf Binder Co. vs. Proud-

fit Loose Leaf Co. et al., 243 Fed. 895, and

authorities therein referred to and cited.

Kauffman vs. Williams et al., D.-37—Equity,

U. S. District Court, Southern District of

California, Southern Division. [275]
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(Title of Court and cause.)

PETITION OF DEFENDANT THAT THE
COURT CONSTRUE THE PRELIMINARY
INJUNCTION HERETOFORE GRANTED
IN THIS CAUSE AND THAT THE COURT
DECIDE AND DETERMINE WHETHER
OR NOT CERTAIN PROPOSED PRO-
CESSES ARE OPEN FOR DEFENDANT
TO USE UNDER SAID INJUNCTION OR
NOT, AND WHETHER THEY ARE
COVERED AND PROHIBITED BY SAID
INJUNCTION.

To the Honorable Judges of the District Court

of the United States, in and for the Southern

Division of the Southern District of California.

Your petitioner, J. M. Owen, the above-named

defendant, respectfully represents unto your

Honors

:

I.

That in view of the intrepretation that has been

placed upon the preliminary injunction heretofore

issued in this cause on or about the 27th day of

August, 1923, restraining this petitioner from all

acts by which plaintiff's patent rights are infringed,

which interpretation was placed upon said injunc-

tion in and by the opinion of this court dated the

3rd day of March, 1924, and the order entered

thereon finding this defendant and your petitioner

guilty of contempt in violating said injunction,

your petitioner is uncertain as to the meaning, scope,
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and effect of said injunction, and while he strongly

surmises that said injunction as thus interpreted

may in effect prohibit him from using any practi-

cable or feasible process for cementing oil wells

through casing, he has no [276^] means of know-

ing positively whether or not such is the fact, and

hesitates to attempt to carry on an oil well cement-

ing business without further interpretation by this

court of the meaning, scope, and effect of said in-

junction.

II.

That without such further information from this

court as to the scope and effect of said injunction

intended by this court, this defendant may mis-

takenly cease all cementing operations, when it was

not the intent of this court by said injunction that

such result should follow; again he may mistakenly

suppose that some feasible process of cementing is

still open to him and may upon using it again be

found guilty of violating said injunction. For these

and other reasons and particularly those set forth

in subsequent paragraphs of this petition it is

deemed urgently necessary in the interest of justice

to this defendant that the precise acts which said

injunction prohibits should be known to your peti-

tioner.

III.

That when said preliminary injunction was

granted your petitioner did not apply to this court

for leave to give bond as security to plaintiff in lieu

of said injunction (which under the law was his

legal right), for the reason that as this defendant
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then understood the meaning, effect, and scope of

said injunction, as the same was explained to him
by his counsel, such injunction did not prohibit his

continuing use of the process he was then actually

using, but only prohibited acts which the court

mistakenly supposed (owing to perjured or mis-

taken testimony on behalf of plaintiff) he was

using; i. e. your petitioner believed that he was re-

strained from using a process in which the [277]

tight head was used for "holding the cement in

position under water pressure until the cement

hardened" (the last step of the claim); and that

by not using the tight head he was not infringing

the patent nor violating said injunction, this court

having expressly declined in said opinion granting

said injunction to determine as a matter of law

whether or not the last step was an indispensable

step of the process in the court's opinion, and

whether or not the omission to use the tight head

constituted the omission of said step. Your peti-

tioner, therefore represents to your Honors that his

failure to apply to the court for leave to give bond

in lieu of the injunction was caused by the omission

of this court to find that the acts which your peti-

tioner admitted to have done on and prior to the

hearing of said application for injunction consti-

tuted infringement, and, owing to the failure of

this court to definitely enjoin such admitted acts

and owing to the fact that the court only enjoined

defendant generally from infringement without

fully defining what the court had in mind as con-

stituting infringement, and because the court did
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not state clearly that this defendant (your peti-

tioner) was prohibited from cementing oil wells

under the Inskeep patent as fully admitted and

described in your petitioner's affidavit and sworn

answer in opposition to the application for such

preliminary injunction and that the use of said Ins-

keep packer plug constituted infringement and was

enjoined ; and because the court in its opinion (next

to the last paragraph thereof) declined expressly

to decide whether or not the last step of the claim

was an indispensable step and whether or not the

omission to use the tight head constituted the use

of said last step.

IV.
'

That, in view of the fact that this court in its

interpretation of said preliminary injunction on

said contempt proceedings (see opinion dated March

3, 1924) has found infringement by [278] your

petitioner notwithstanding the fact that much of

the language of the claim in issue (claim 2) of the

patent in suit admittedly does not describe the

process which has been used by your petitioner,

and which has been held on such contempt pro-

ceedings to constitute infringement, particularly the

word "water" when defendant admittedly uses

''mud"; and particularly also the language "the

water being separated from the cement by a suit-

able barrier,
'

' when defendant uses no barrier what-

ever to separate water from cement (not to speak

of defendant's contention that the words of said

claim "and holding the cement in position under

water pressure until the cement hardens," con-
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strued in the light of the proceedings before the

Patent Office on which said patent was granted as

well as on the specification and drawings of said

patent in suit itself, do not describe any part of the

process shown or admitted to have been used by

defendant)—and in view of all these facts that these

differences between defendant's process and that

described in the language of the claim have, in said

interpretation of said injunction, been held im-

material, your petitioner is uncertain as to whether

or not any other or more of the language of said

claim is (within the meaning of said injunction)

also immaterial; and if so what language or what

part of such language is so immaterial, and your

petitioner represents that in view of such un-

certainty he cannot safely proceed to cement wells

through casing by any feasible method knovni to

him or known to the art, as every such feasible

method must use at least two or more of the steps

mentioned in said claim.

V.

That if the scope and intended effect of said in-

junction is to restrain your petitioner from the use

of any practicable or feasible process of cementing

oil wells through casing [279] then the bond

furnished by plaintiff on the granting of said pre-

liminary injunction (which bond is in the penal sum

of $50,000.00) is insufficient to adequately protect

your petitioner and this defendant will be compelled

to entirely cease his oil well cementing business

through casing, and it will be necessary that im-

mediate steps be taken on his behalf to apprise the
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the court of the insufficiency of said bond and to

apply to the court or have the penal amount

thereof increased; but if, on the contrary, there is

still open to your petitioner one or more practical

or feasible methods or processes by which oil wells

may be cemented through casing then such bond

may be ample. Accordingly, your petitioner in

succeeding paragraphs hereof sets forth and de-

scribes five certain processes which he at present

knows or believes feasible for use in cementing

wells through casing and each and all of which he

proposes to adopt and use if decided by this Honor-

able Court not to be within the intent and scope

of its said injunction and which said processes are

hereafter identified as Proposed Processes num-

bered 1 to 5 inclusive; and your petitioner respect-

fully requests this court in view of the premises

hereinbefore set forth to pass upon and construe

said injunction and to inform defendant whether

or not such injunction is intended to cover

said processes or any of them, and to give to your

petitioner if possible some guide or rule by which

to determine whether or not a given process is em-

braced within the spirit and intent of said injunc-

tion and is prohibited from being used by the same

:

PROPOSED PROCESS NUMBER 1:

This proposed process is characterized by the use

of each and every step of claim 2 of said patent

in suit except that mud is used for pressure fluid

instead of water as called for [280] by the claim

(a matter already perhaps sufficiently passed upon

by the court and not now material, being mentioned
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merely for the sake of completeness) and no bar-

rier whatever is used to separate any water (or

mud) from any cement, in fact no plug is used for

any purpose whatever, the mud being measured in

on top of the cement. The tight head, however,

is used to hold the cement in position under pres-

sure until the cement hardens, and, of course, the

column of fluid remaining in the casing extending

from a point at or near the bottom of the well up

to the tight head:

By way of summary, for the sake of greater

clarity, and to enable the Court to readily compare

this proposed process with the language of the claim

we set forth below the language of the claim with

the words thereof which do not properly describe

such Proposed Process number 1 in italics (that is

underscored in typewriting). The words not itali-

cized (that is not underscored in typewriting) are

correctly descriptive of this Proposed Process num-

ber 1. To indicate that mud is used in place of

water I have inserted the word "mud" in brackets

after the word "water" italicized in two places

where it occurs in the claim.

"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside the

casing, and holding the cement in position under

water (mud) pressure until the cement hardens."
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PROPOSED PROCESS NUMBER 2:

In this proposed process I follow all steps of

Proposed Process number 1 immediately above

described, except that after the cement is pumped

into the casing I place on top of the cement [281]

a ball largely composed of rubber or other resi-

lient material. This ball is of such weight that it

will not sink in the cement appreciably, but it is

too heavy to rise or float in the mud to be pumped

as pressure fluid above it. The ball does not fit

the casing snugly, but has a clearance of perhaps

a half or three-eighths of an inch at all points' of

its periphery which is adjacent to the wall of the

well casing. At or near the bottom of the well casing

is a ring or flange (commonly called a baffle plate

in the art) forming a horizontal shelf or valve seat

for the ball. This ring or flange or baffle plate or

horizontal shelf extends in a plane at right angles

with the diameter of the well casing entirely around

the inside of the casing having a width at all points

of substantially an inch or more, or at least of

sufficient width so as to prevent the further down-
ward course of the ball, acting as a valve seat for

the ball.

The operation under this Proposed Process num-
ber 2 is as follows: First, a sufficient amount of

cement to cement the well is pumped into the

casing, allowing, if desired, sufficient to permit

some to remain in the bottom of the casing; sec-

ond, the ball is placed on top of the cement loosely

fitting the casing, with a clearance on all sides

between it and the casing as above described, third,

mud is pumped on top of the ball to force it down-
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ward througli the casing and the cement below it

down through the casing and up into the space

outside of the casing; fourth, when the ball conies

in contact with the ring or flange or shelf or baffle

plate or other obstacle forming its seat at or near

the bottom of the casing as above described it can-

not go further, and stalls or slows the pump ; fifth,

further pumping is then discontinued, and pressure

isi thereafter maintained by the use of the tight

head with, of course, the column of mud in the

casing below it, such pressure being maintained

imtil the cement hardens. [282]

It is unnecessary to here quote the claim for

comparison as the claim as quoted and italicized

under the Proposed Process number 1 above cor-

rectly illustrates and describes this Proposed Pro-

cess number 2 in the language of the claim, the

cement not being separated from the mud by any

barrier because of the clearance between the cir-

cumference of the ball and well casing which allows

fluid to pass around and by the ball.

PROPOSED PROCESS NUMBER 3:

This process is in all material respects the s'ame

as Proposed Process number 2 above described

except that instead of a ball partly or wholly of

rubber or other resilient material, a wad of fibrous

material, such as cement slacks, is bunched or wad-
ded or rolled together and tied by a cord or small

rope and are placed on top of the cement and be-

tween the cement and the mud used as pressure
fluid to be pumped into the casing to force the

cement into position outside of the casing. Means
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are provided such as a baffle plate, shoe guide,

shelf, flange, or other obstruction placed at or near

the bottom of the well casing and acting as a valve

seat to stop the dovniward course of such v^ad of

sacks or fibrous material thus to indicate by the

slowing or stalling of the pump that the cement is

in position outside of the casing. These cement

sacks, or fibrous material, if of sufficient volume

and made to fit the casing sufficiently tight may
constitute a barrier to separate the water from the

cement, but are not used for such purpose but only

to indicate when the cement is in desired position

outside the casing.

PROPOSED PROCESS NUMBER 4:

In this proposed process the Inskeep packer plug

is used, the same being fully described in defend-

ant's answer and affidavits in opposition to motion

to preliminary injunction heretofore filed in this

case, but such packer [283] plug is not placed

in the cement or on the cement or near the cement.

The proposed process consists of first, pmnping a

sufficient amount of cement into the casing so that

when the cement is in desired position there may
be ten or more feet of cement in the casing and a

desired amount, of course, outside the casing; sec-

ond, measuring in one hundred to two hundred feet

or more mud on top of the cement (no plug or bar-

rier of any kind being used in or on top of the ce-

ment) third, inserting one of defendant's patented

packers or plugs as above described (equipped with

spring actuated dogs to allow it to go downward

through the casing but to prevent its upward rise
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in the casing, the packer plug being imbedded in the

mud used as pressure fluid one or two hundred

feet above the cement) ; fourth, pumping, more mud
into the casing on top of the packer plug to force

it and the mud and cement below it downwardly

through the casing; fifth, when the packer plug

reaches a baffle, plate, flange, ring, or other obstruc-

tion placed in the casing one hundred or two hun-

dred or more feet above the bottom of the well its

downward progress is stopped, thus stalling the

pump or slowing its action and indicating that the

cement is in the desired position and further

pumping is then discontinued ; sixth, the tight head

is then removed or the stop-cocks on it are then

opened so that pressure by the tight head is not

used and the spring actuated dogs are relied upon

to hold pressure during the hardening of the ce-

ment.

By way of summary for the sake of greater

clarity and to enable the court to readily compare
this Proposed Process Nimiber 4 with the language

of the claim sued on, we set forth below the lan-

guage of said claim with the words therof which

do not properly describe such Proposed Process

Number 4 in italics (that is underscored in type-

writing). The words [284] not italicised (that

is not underscored in typewriting) are correctly

descriptive of this Proposed Process Number 4.

To indicate that mud is used in place of water I

have inserted the word "mud" in brackets after

the word "water" in two places where it occurs in

the claim.
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"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the ce-

ment up outside the casing, and holding the ce-

ment in position under water (mud) pressure

until the cement hardens."

PROPOSED PROCESS NUMBER 5:

This proposed process is in all respects like that

of Proposed Process Number 4 above described, ex-

cept that instead of defendant's special packer

plug, equipped with spring actuated dogs which

permit its downward course through the casing

but prevent its rising in the casing, a plug sub-

stantially similar to that illustrated in the patent

in suit is used. Said plug fits the casing snugly,

it being in contact with the wall of said casing at

all points around the periphery of its specially

constructed leather or rubber gasket. With it it

is, of course, necessary to use the tight head to

maintain pressure during the hardening of the
cement. As described above such plug is not to

be placed in the cement, on the cement, or near the
cement, but from one hundred to two hundred
feet of mud are to be placed on top of the cement
before said packer plug is inserted in the casing.
The head must be used because the weight of the
column of fluid inside the casing will not he suffi-

cient to maintain the plug in position near the bot-
tom of the casing in the absence of the spring ac-
tuated dogs with which the packer plug is equipped.
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Again by way of summary for the sake of greater

clarity and to enable the court to readily com-

pare the Proposed Process number 5 with the

language of the claim, we set forth [285] below

the language of the claim with the words thereof

which do not properly describe such Proposed Pro-

cess Number 5 in italics (that is underscored in

typewriting). The words not in italics, (that is

not underscored in typewriting) are correctly de-

scriptive of such Proposed Process Number 5. To

indicate that mud is used in place of water I have

inserted the word "mud" in brackets after the

word "water" in two places where it occurs in the

claim.

"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside the

casing, and holding the cement in position under

water (mud) pressure until the cement hardens."

WHEEEFORE YOUR PETITIONER
PRAYS

:

(1) That said injunction be made definite and
certain by a full description or definition of those

specific acts which are intended by the court to be

prohibited by said injunction and within its spirit.

(2) That this court pass upon, decide, deter-

mine, or adjudicate which, if any, of the proposed

processes numbers 1 to 5, inclusive, above described
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come within the intent and the seope of said in-

junction.

(3) That this court point out and indicate

clearly and definitely which if any of said pro-

posed processes numbered 1 to 5 inclusive above

described, do not come within the intent or mean-

ing or scope of said injunction, and that this court

order and decree accordingly.

(4) That your petitioner recover his reason-

able costs and disbursements in his behalf ex-

pended owing to the uncertainty and indefiniteness

of said injunction and the consequent necessity for

this petition.

(5) That this court grant such other and fur-

ther relief in the premises as shall seem meet.

[286]

J. M. OWEN.
WESTALL and WALLACE,

By JOSEPH F. WESTALL,
Solicitors and of 'Counsel for Petitioner.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being by me first duly sworn, de-

poses and says: That he is the petitioner in the

foregoing petition, that he has read said petition

and knows the contents thereof; and that the same
is true of his own knowledge, except as to the mat-
ters which are therein stated to be upon his in-

formation and belief, and as to those matters he be-

lieves it to be true.

J. M. OWEN.
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Subscribed and sworn to before me this 12tli day

of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [287]

(Title of Court and Cause.)

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles,—ss.

Joseph F. Westall, being first duly sworn, doth

depose and say that on the 12th day of March, 1924,

at about the hour of 3:50 o'clock P. M., on said

day, he called personally at the office of Frederick

S. Lyon, Leonard S. Lyon, and Henry S. Richmond,

solicitors for plaintiff in the above-entitled cause

and served the foregoing and attached notice to con-

strue injunction and petition to construe injunc-

tion upon said solicitors for plaintiff by leaving

a true copy thereof with Mr. Leonard S. Lyon,

who in affiant's presence handed the same to Mr.

Frederick S. Lyon and Mr. Henry S. Richmond,

above named.

JOSEPH F. WESTALL.

Subscribed and sworn to before me this 12th day
of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los' An-

geles, State of California.
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[Endorsed]: (Title of Court and Cause.) No-

tice of Motion and Petition to Construe Injunc-

tion. Affidavit of Service Attached. Affidavit of

Service Attached. Filed Mar. 13, 1924. Chas N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [288]

At a stated term, to wit, the January Term, A. D.

1924, of the District Court of the United States

of America, within and for the Southern Di-

vision of the Southern District of California,

held at the courtroom thereof, in the city of

Los Angeles on Monday, the 17th day of March,

in the year of our Lord one thousand nine

hundred and twenty-four. Present: The

Honorable WM. P. JAMES, District Judge.

No. 0.-114-T—Eq.

PERKINS OIL WELL CEMENTING CO.,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

MINUTES OF COURT—MAECH 17, 1924—
HEARING.

This cause coming on at this time for hearing

on application to dissolve preliminary injunction

and hearing on motion to construe injunction;
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F. S. Lyon, Esq., and H. S. Richmond, Esq., ap-

pearing as counsel for the plaintiff and Jos. F.

Westall, Esq., appearing as counsel for the de-

fendant, on the Court's own motion the applica-

tion to dissolve preliminary injunction is dismissed

without permission given to the defendant to re-

new said motion, and an exception to said ruling

is noted for the defendant; and F. S. Lyon, Esq.,

having requested that this cause he continued for

two weeks for hearing on motion to construe the

injunction and Jos. F. Westall, Esq., having op-

posed said continuance, it is by the Court ordered

that this cause be continued to March 31st, 1924,

for hearing on motion to construe injunction as

aforesaid. [289]

(Title of Court and Cause.)

REPORTER'S TRANSCRIPT

on

APPLICATION TO DISSOLVE PRELIMI-
NARY INJUNCTION, AND MOTION TO
CONSTRUE INJUNCTION.

APPEARANCES

:

For Plaintiff: Messrs. LYON & LYON, by F. S.

LYON and HENRY S. RICH-
MOND, Esqs.

For Defendants: Messrs. WESTALL & WAL-
LACE, by JOSEPH F. WEST-
ALL, Esq. [290]
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Los Angeles, California, Monday, March 17, 1924.

10 A. M.

Mr. F. S. LYON.—In this matter, if your Honor

please, one of the motions is really a repetition of

the motion that your Honor required to be dis-

missed without prejudice last Monday because the

defendant was making the motion and was not

ready to proceed. The other is a matter which in-

volves the question of contempt which has been

already disposed of. It is virtually a petition for

rehearing. Mr. Leonard Lyon is absent in San

Francisco in the trial of a case and will be there

probably until the middle of next week, and I will

ask that the matters go over two weeks.

Mr. WESTALL.—If the Court please, there are

two motions before the Court. One is a motion

to construe the injunction.

The COURT.—^How about the continuance, Mr.
Westall ? That is the matter we are concerned with

now.

Mr. WESTALL.—That is what I am talking

about, your Honor. We oppose the continuance

for these reasons : All we want to know is what the

injunction is. The way the matter stands there

may be several methods by which we can stay in

business and cement oil wells which will not be a
violation of this Court's injunction. In this mo-
tion to construe we are simply asking the Court
what the effect and scope of that injunction is and
asking for instruction. We are not coming here
to ask the Court for leave to argue the matter at all.

If the Court will instruct us, then we will know
whether we can stay in business, whether we must
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close up our office, or whether we may contiune to

pay rent; whether we shall try to hold on to our

organization. If we are absolutely precluded from

going on with the business we would like to know it

as soon as possible. If, on the other hand, as we be-

lieve, there are several feasible methods open by
which we can cement wells we should know it. I

didn't come here and [291] and didn't intend to ask

the Court to listen to an argument, but the motion

is to construe the injunction after the 'Court has

written two opinions. Your Honor has gone over

the briefs both in the Wigle case and our argu-

ments in this Owen case, and the Court is fully

advised as to what the injunction means, and Mr.

Lyon's presence here is not necessary at all. Fur-

thermore, both Mr. Frederick S. Lyon and Mr.

Richmond here are attorneys in the case and Mr.

Frederick S. Lyon was present and took part dur-

ing the entire trial of the Wigle case and was pres-

ent also in the Owen case.

If there was anything to be understood, or the

Court wanted any advice regarding what instructions

should be given as to the scope of that injunction

either or both of these attorneys on the opposite side

would be able to do that and it seems to me unfair

to us to hold the matter in abeyance for these weeks

and not let us know what this injunction means.

The motion to dissolve the injunction if the Court

please would call for largely a repetition of the

facts and law which were argued on the matter of

contempt and on the preliminary injunction, and

while we are sure if the Court will read that over
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(and I don't believe it is necessary to any more

than read our petition and the affidavits supporting

it) that the injunction will be dissolved, v^e don't

care to take up the time of the Court to argue either

of the motions. So therefore we would ask to

submit them on the petition and the papers that are

filed and ask to have the Court rule as soon as

reasonably convenient, without listening to any argu-

ment at all.

Mr. F, S. LYON.—If your Honor please, that

would be a very unusual situation. I am very well

aware that Mr. Leonard S. Lyon, if he were

present, would be prepared on this motion to con-

strue the injunction so filed, and to present to your

Honor many reasons why such motion should not be

granted, which under any authorities which could

be presented w^ould be shown to be a mere matter of

discretion at least, and that on such motion the

Court will not at once decide the question but that

you have to hear all [292] of the evidence.

The only precedent for that kind of a motion in

this court is in the Spotlight case of Kauffman vs.

Williams. We represented the plaintiff and Mr.

Westall on behalf of the defendant made such a

motion. There was an oral hearing, and oral testi-

mony was taken, and the Judge went to the plants

of the respective plaintiff and defendant to de-

termine the questions involved; in other words.

Judge Trippet exercised his discretion to grant a

full trial on that question at that time, not a mere

run, hop, skip, and a jump at the question, if I may

use that expression. That situation was different
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from this. There had been an interlocutory decree

in that matter, while here there is a temporary in-

junction.

There is no reason why, with all of the time

that counsel for defendant has been working on

this case, he should not have had a trial on the

merits if he had wanted it. I know of no decision

of the courts in which the matter of a temporary

injunction has been met in this manner, and it will

require evidence. I can't understand the processes

that the defendant is referring to, and I don't think

your Honor can, without further proofs.

The COURT.—A motion to dissolve a temporary

injunction of course is only granted upon a hearing,

while a motion to dissolve a temporary restraining

order is usually made without notice. That can be

made without notice, but after a hearing on an

application for a temporary injunction it would

seem to me that such a motion would have to be

based upon some unusual condition, some changed

state of facts, something that could not reasonably

have been covered at the hearing where the parties

were given the liberty of offering whatever evidence

they had. Otherwise we would have to try the same

question over again. I am well enough satisfied

that the rule is that a motion will be entertained to

dissolve the temporary injunction which again will

involve the same matters that were heard upon

the application, because the parties have been once

heard. That is the answer to it. They have been

once heard on the same precise matter. The rule

as to [293] a temporary restraining order is al-
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together different, because one of the parties there

has been denied a showing and he can come in at

any time and move to dissolve the restraining

order.

Mr. F. S. LYON.—With regard to the motion to

construe the injunction, it has been already twice

construed; but if we are to litigate some other

matters not yet before the Court then there has got

to be some kind of a trial, not simply a showing

on behalf of defendant only, and if the Court is to

consider such a motion, which I do not think is

proper, we would like to have an opportunity to

make a showing on it. I can't understand what

the defendant's seven processes are, all of them,

and it seems to me counsel is not entitled to have

that class of motion heard.

I will say, if your Honor is not familiar with the

law on that, I have a leading case by the Court of

Appeals of the Sixth Circuit. It was after an in-

terlocutory decree and after the affirmance of the

validity of the patent and infringement by the type

of device that was being manufactured and after

an accounting had been started. Then the defend-

ant asked if another and different kind of a machine

which it presented would be an infringement, not

under the injunction alone but under the account-

ing, and full proofs on behalf of both parties were

heard and the Court there passed on it because it

said it only required a construction. The Court

had all of the proofs and everything before it and

said that it is a matter of the discretion of the

trial court. It is only a question, then, of whether
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that is a more convenient way to handle the matter

before the Court or to resolve the parties to a new
suit.

I will say this in this connection, your Honor:

that as to some of these methods I know that the

complainant will contend they infringe other claims

than claim 2 of the Perkins patent on which this

temporary injunction is in force. So that the

propositions which the defendant advances here re-

quire a trial on the merits.

The Court of Appeals said: [294]

''It is clear that there are cases where the

problem presented by the new form for which

authority is asked will be so far away from the

questions which the Court has considered, and

which the proofs cover, that it ought not to be

solved without a new suit or a new proceeding;

but there are many cases where the Court will

be as ready as it ever can be to decide such a

question; and to refuse to do so, and compel a

new suit, is unnecessarily to prolong uncer-

tainty and litigation. Whether a given case

falls within one or the other class, or whether

opportunity for additional and summary hear-

ing will properly take the case from the second

(first) class into the first (second), can safely

be left to the discretion of the Court."

The whole matter as to whether your Honor

even would hear the second motion here to further

construe this injunction is a matter of discretion,

and under the circumstances of this case it seems

to me that the motion has no standing; and, second,
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that if it has a standing we should be given a full

opportunity to present all of the matters in con-

nection with each one of the so-called seven dif-

ferent processes.

I have taken no personal part in this Owen case.

It is a complicated record. I have had no op-

portunity to do so, and Mr. Leonard S. Lyon was

here last Monday when the same matters were

brought up in a different form. Counsel withdrew

his motion at that time rather than proceed, and it

seems to me that the plaintiff is entitled to some

consideration as well as the defendant from this

Court.

Mr. WESTALL.—If the Court please, if your

Honor would permit me to skim over and read this

petition your Honor will see the grounds and rea-

sons and see how reasonable it is and how unrea-

sonable it would be not to take jurisdiction and tell

the defendant what that injunction means. In the

first place I should like to read from the case which

counsel says is the leading case on the subject,

which we believe is true. The Court says, asking

concerning this procedure: [295]

''Was the procedure employed irregular as

opposed to an established practice, or as against

the rights of the plaintiff?

It must be conceded that the summary pro-

cedure employed is a step in advance of the

usual practice in patent litigation. But this

is not enough to condemn it; on the contrary,

the shortening of litigation and the correspond-

ing lessening of expense to litigants is to be
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commended, provided thereby the rights of the

parties are fully protected and no improper

burden is imposed upon the courts. For the

practice followed, a certain degree of precedent

is to be found in respects more or less analo-

gous. For instance, cases are not wanting

which expressly recognize the propriety of ob-

taining the opinion of the Court before using

a device which may be the subject of contempt

proceedings. In Norton vs. Eagle Co., 59 Fed.

137, 139, which was a proceeding to punish a

defendant for contempt in violating an injunc-

tion in a patent suit, the present Mr. Justice

McKenna said :
' It would have been more con-

siderate to have taken the judgment of the

court on the Merriam machine before using it,

and risking disobedience of the court and in-

jury to plaintiff.'

''And in a proceeding of the same nature

(Bowers vs. Pacific Co., 99 Fed. 745, 758) Cir-

cuit Judge Morrow called attention to the fact

that 'no effort was made to obtain the opinion

of the Court as to whether this excavator was

within the scope of the injunction or not'. In

anti-trust cases it is the regularly established

practice for the court to determine what re-

organization will amount to a dissolution of the

offending monopoly, and with that view to

approve a given plan. In patent cases it is

common practice for courts to state in their

opinions that a structure having or lacking

certain features would or would not infringe.



Perkins Oil Well Cementing Company. 327

And in such causes it is concededly within the

power of the Court, on application of a plain-

tiff, in connection with the accounting or other-

wise, to consider and determine whether a

structure not previously made the subject of

evidence does or does not infringe." [296]

On that theory, in the case of Kauffman vs.

Williams I represented the applicant for a con-

struction of an injunction, just like I am here, and

Judge Trippet considered the matter and construed

the injunction. Mr. Lyon was on the other side.

The COURT.—At what stage was that injunc-

tion made?

Mr. WESTALL.—That was after an interlocu-

tory decree. It was not after a final decre.

The COURT.—So far as the Court was concerned,

it had finally decided the question of infringement.

And some questions arose as to the application of

the patent and you asked the Court to construe it.

Mr. WESTALL.—It is just the same situation

here.

The COURT.—No ; Because this a temporary in-

junction only. It is not the same situation, and the

results may be entirely different upon the trial.

The matter is to be held in abeyance only, and there

is no final conclusion, because I haven't made a

final conclusion on it at all.

Mr. WESTALL.—But here is the situation, your

Honor: This defendant must go out of business

entirely or he must adopt some different kind of

procedure.

The COURT.—The answer to that is that he is
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in the interim before the trial amply protected if

he is not infringing. He is protected by the bond,

Mr. WESTALL.—No; that is the treat trouble,

it doesn't. Suppose, for instance, he neglects to

use some of these processes; then it might be de-

cided those were open to him and those did not

infringe.

The COURT.—I am not criticizing your position

on the law, but, as I said before, when a preliminary

injunction is granted and it appears, as it does in

this case, that the methods that have been used

come within the scope of this method the defendant

is taking the heart of the invention. You may be

able to escape it by reason of the claims that have

been made, by variation, but the fact remains that

he has taken the heart of this invention and is

using it, and that he does not want to get away

from that. [297] He wants to use the pressure;

he wants to use the plug; and he wants to use pres-

sure applied on top of the plug to put the cement

in place. That is the heart of this thing, as I take

it. Certain claims are made in addition to that as

to methods, but there is confronting the Court the

thought all the time that that is what he is trying

to do. He wants the substance of the thing which

was invented, which was so superior to all other

methods which were employed up to that time.

That is the way I look at it on this preliminary

injunction.

As I say, upon the trial of the case I may find

otherwise. I don't know what your evidence will

be at that time; I can't anticipate it, and don't pre-



Perkins Oil Well Cementing Company. 329

tend to anticipate it in my mind even. You may
be able to show that you are not infringing upon

this patent. But this injunction is to hold things

in statu quo, dindi there is a bond, unquestioned, as

to responsibility of the sureties and ample in

amount, because it was dictated by yourself.

Mr. WESTALL.—If your Honor please, your

suggestions have thrown a lot of light on the matter.

All we want is what you construe as the heart of

the invention. That is all we want. If your Honor

will permit me to read these processes I am sure

you will be able to understand them and state as

informally as you have done now whether or not

they come within the scope of that invention.

The COURT.—I don't want to go over the same

field again, Mr. Westall. For preliminary purposes,

we have been over that. Why doesn't the defend-

ant go back to the tube process, for instance, and

keep clear of any question until this case is tried?

Let him use some of the older methods.

Mr. WESTALL.—Here is what I want to explain

to the Court: If there is no method open to this

defendant, none of these methods open by which

he can use the tight head and indicator, then he

must close his shop; he must quit business. [298]

Q. (The COURT.) Construing your statement,

that means if he cannot use the thing which upon

this preliminary survey we say the plaintiff has a

patent to, then he must go out of business. That

would not be a harsh result.

Mr. WESTALL.—That is all we want to know.

We want to know whether or not he shall use it.



330 /. M. Owen vs.

We want it understood definitely. Let me read this

first process, which will be very readily understood,

and I am sure your Honor can tell us immediately

whether or not that comes within the scope of the

injunction:

"Proposed Process No. 1 : This proposed pro-

cess is characterized by the use of each and

every step of Claim 2 of said patent in suit,

except that mud is used for pressure fluid in-

stead of water as called for by the claim (a

matter already perhaps sufficiently passed upon

by the court and not now material, being men-

tioned merely for the sake of completeness)

and no barrier whatever is used to separate

any water (or mud) from any cement, in fact

no plug is used for any purpose whatever, the

mud being measured in on top of the cement.

The tight head, however, is used to hold the

cement in position under pressure until the ce-

ment hardens, and, of course, the column of

fluid remains in the casing extending from a

point at or near the bottom of the well up to

the tight head."

The COURT.—Do you mean there that your mud
is of such a consistency that it operates in place of

the plug?

Mr. WESTALL.—No; it is not used for a plug

at all. It is simply the mud is of the same con-

sistency that is usually used and it is pumped in

directly on top of the cement and forces the cement

in position. Then it remains in the column and the

tight head remains on during the setting. At the
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bottom here I have copied the claim for the sake

of greater clarity, to show how that method com-

pares with the claim. The claim reads:

*'The method of cementing oil wells which con-

stitutes forcing the cement down through the

regular well casing [299] by means of water

(mud) pressure."

We use that. But the next:

"The water being separated from the cement

by a suitable barrier"

we do not use, because we use no plug in this pro-

posed method.

The next:
"—forcing the cement up outside the casing

and holding the cement in position under water

(mud) pressure until the cement hardens"

is used. The simple question is. Does that come

within the scope of the Court's injunction f Is

that the main part of the patent as your Honor

considers it?

The COUET.—Mr. Lyon, how soon will Mr.

Leonard Lyon be back?

Mr. F. S. LYON.—A week from Monday. I

don't know that he can be here next Monday. He
is in San Francisco at this time. It is barely pos-

sible he could be here next Monday, but I am not

certain.

The COURT.—I will continue these matters over.

I don't want to hear the argument on one side with-

out hearing the argument on the other side. I

don't think the continuance is unreasonable.

Mr. F. S. LYON.—I would like to ask this also,
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your Honor, in that connection, in order to expedite

the matter: if there is an argument that the de-

fendant's counsel more fully specify each one of

the so-called seven methods. His first statement

is contradictory and it is not clear to me, and I

know it is not clear to the plaintiff. He says he

used every element in the patented process and

then contradicts it a little bit later. If there is to

be anything gained in any hearing it has got to be

one which is exceedingly clear.

Mr. WESTALL.—If the Court please, counsel

is mistaken about it not being clear. It is as clear

as words could possibly make it. I have made it

extraordinarily clear. [300]

I want to say that if we are absolutely precluded

from using any of these processes, then the $50,000

bond is absolutely inadequate to protect us, and we

want to make an application to the Court to in-

crease it. If we have to wait several weeks our

organization will go to pieces. We are paying rent

down there. We don't know what the injunction

means. It is surely reasonable to have the Court

read these various processes. Your Honor has

already defined what the substance of the thing is,

and upon that reading it seems to be the Court

might very readily tell us whether or not that is

in the Court's mind as being within the injunction.

We don't want to take any risk of carrying on a

business and violating the Court's injunction. That

is the reason we ask for this light.

Also it seems to me it is unreasonable, when there.
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are two attorneys here on the other side, that this

should be continued over.

Mr. F. S. LYON.—Is there any way, your Honor,

by which we could have an early or immediate and

final hearing on this case?

The COURT.—We could have had if this case

had been noticed for hearing for this term. Of

course our term calendar is largely set now.

Mr. F. S. LYON.—We are ready for trial at any

time.

Mr. WESTALL.—We have told counsel, and

counsel is well aware, and in our amendment we

have set up certain defenses we want to get the

evidence to prove. We didn't want to go to the

great expense of taking that evidence if we had

a case of noninfringement. That would simply

pile up expense needlessly. For that reason we

have been waiting for the decision of the Court on

this matter of contempt. Now if it is still open for

the defendant to use a feasible method of cementing

oil wells with an indicator it may possibly be we

won't want to take that testimony. So we ask that

the Court first pass upon this application to con-

strue and tell us what the injunction means before

setting the case for trial. [301]

The COURT.—As a suggestion the case of Lor-

raine vs. Townsend is set on April 22 and the rest

of that week is allowed for that case. If this case

could displace that one that time would be avail-

able.

Mr. F. S. LYON.—If the defendant's counsel is

anxious to get this Perkins matter out of the way,
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I will consent to the Lorraine-Townsend matter

going over and this case taking its place. I am
perfectly willing to give counsel his final hearing,

but I do object to so much piecemeal work in this

case. I would like to ask this, if we are to con-

sider this question on the so-called motion to con-

strue the injunction, that your Honor order and

direct that the defendant permit a representative

of the plaintiff to be present at his operations so

that we may know what he is actually doing, instead

of being excluded from them as we are now. There

have been two or three cementing jobs done by the

defendant and we have sent men there to find out,

and they have been ordered off of the premises.

It does not look good. If they were innocent and

not again violating the injunction, they would

throw open what they are doing and show us that

they are not violating the injunction. We have

had men ordered off of their work since the con-

tempt decree. They are taking extraordinary pains

to see that we get no information as to what they

are doing now. It seems to me that the good faith

of the defendant, already found guilty of contempt,

stands sufficiently challenged before the Court so

that the Court should exercise its supervisorial

authority and direct that if the defendant is to

have any standing in any of these motions at all

the plaintiff should be furnished with the fullest

evidence as to what the methods proposed are and

as to what they are actually doing. I submit that

as a matter of equity.

Mr. WESTALL.—Speaking of good faith, if
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counsel really wanted to assist the Court he would

expedite this matter of construing the injunction

so that we would know what we can do, and I can

assure the Court that if the Court will tell us one

way or the other whether we must go out of busi-

ness or whether we can stay [302] in business,

the Court will have no further trouble with any

contempt.

Concerning expediting the case, this case might

have been on the calendar the first of January but

counsel didn't urge it. Why? Probably for the

same reason we didn't: because they didn't want to

go to great expense of taking testimony down in

Louisiana if it weren't necessary. We have to get

the evidence down there before we can go to trial.

The COURT.—I understood you to say on that

feature, Mr. Westall, if I did not misunderstand

you, that it was purely a speculative matter with

you as to whether you would get any testimony

down there.

Mr. WESTALL.—I am satisfied we will get the

testimony. I have assurance that the testimony is

there available, the strongest possible assurances.

I have it from the Standard Oil Company and from

the Mid-Continent Oil Association. I am in touch

with them, and we will get the testimony without

any doubt, if we are given the opportunity.

The COURT.—As to the first part of this pro-

ceeding, which is termed an application to dissolve

the preliminary injunction, I will exercise the

Court's discretion not to hear it. As to whether
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the motion to construe the injunction shall be

heard, I will continue two weeks.

Mr. WESTALL.—I would like to have that mat-

ter of the dissolving of the injunction continued

until the same time. Both could be passed upon

and announced at the same time, if the Court please.

They both are intended to go together, and we

don't want to make our motion to dissolve until the

Court has passed upon this motion to construe.

The COURT.—I am not disposed to entertain

the motion to dissolve the preliminary injunction.

It is not presented as a matter of right and it is

not within the rule.

Mr. WESTALL.—I want to make this clear,

your Honor: that motion to dissolve is to lay the

basis for an appeal.

The COURT.—I can lay that basis right now.

[303]

Mr. WESTALL.—^We would prefer to have your

Honor pass upon this motion to construe, because

if there are still available to us methods by which we

can cement, no appeal will be necessary, perhaps,

and we have only thirty days to appeal.

The COURT.—That is a repetition of things

which have been presented. The motion to dis-

solve the preliminary injunction is dismissed, and

the defendant's exception noted, and the defendant

is not to be allowed to repeat the motion. That is

the end of that, as far as I am concerned. The

motion to construe the injunction I will continue

two weeks, and I will hear you at that time.
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(Endorsed] : (Title of Court and Cause.)

Eeporter's Transcript on Application to Dissolve

Preliminary Injunction, and Motion to Construe

Injunction. Los Angeles, California, March 17,

1924. Filed Mar. 25, 1924. Chas. N. Williams,

Clerk. By L. J. Cordes, Deputy Clerk. John P.

Doyle, Shorthand Reporter and Notary, Suite 507

Bankitaly International Building, Los Angeles

California. Main 2,896. [304]

(Title of Court and Cause.)

STATEMENT OP EVIDENCE IN CON-
' DENSED FORM AS PROVIDED BY
EQUITY RULE 75.

In answer to the motion that defendant be ad-

judged in contempt for violation of the preliminary

injunction, defendant, on November 13, 1923, filed

fifty-five affidavits comprising about three hundred

pages of legal paper. This evidence is largely

cumulative, there being only three forms of affi-

davits which, in view of the shortness of the time,

and the fact that the witnesses were scattered over

the oil fields, were multiplied on the mimeograph.

In compliance with Equity Rule 75 to avoid need-

less repetition the following condensation of the

evidence of these affidavits is set forth, a single

complete form of each of the affidavits being set

forth with references following each relating to

other affiants who likewise executed a similar

affidavit: [305]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. E. INSKEEP.

State of California,

County of Los Angeles,—ss.

M. E. Inskeep, being first duly sworn, deposes

and says: I reside at Walker St., Cypress,

California, and my occupation is driller for tbe

Henderson Drilling & Supply Co. I am familiar

with the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 11 years with various meth-

ods which have been used in oil well cementing.

I am acquainted with a process for the cementing

of oil wells generally referred to as the Perkins

Process which, as I have observed it used consists

generally of, First, establishing circulation down

the casing and up the space outside the casing; sec-

ond, introducing a plug into the casing to act as

a barrier to separate the cement from the mud;

Third, pumping cement on top of the plug; Fourth,

placing another plug in the casing on top of the

cement to separate the mud above it from the

cement; Fifth, forcing down the two plugs with

cement between them until the cement reaches its

proper position outside the casing ; Sixth, then hold-

ing the pressure wdth a tight head, that is, sealing

off the top of the well casing and holding the con-

tents of the casing by pump pressure as well as the

pressure exerted by the tendency of the cement to
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flow downward and back into the casing, until the

cement sufficiently hardens. [306]

I am told that a process similar to that which

I have just described except that the bottom plug is

omitted, has been held to be embraced within the Per-

kins Process. I am also acquainted with such one

plug process. There being no bottom plug with

such last-mentioned process, of course there is no

barrier to separate the mud below from the cement.

This, however, does not in the least impair the

operation because the mud, or the water in the mud,

will not mix with the cement to an extent to impair

the job in the least. It is a mistake to suppose that

any barriers at all to separate mud or water in the

mud from the cement is of any advantage whatever,

and this is demonstrated by the fact that there is

in common use at the present time and has been

in use for a number of years past a process of

cementing wells in which the cement is pumped in

directly on top of the mud without any barrier of

any kind and more mud is pumped in on top of the

cement and the slug of cement between the two

columns of mud without any barrier whatever is

forced into position and then held in position by

sealing off the top of the casing with a tight head.

This process is so common in use that the court may
see it in actual operation almost any time. There-

fore, the asserted advantage of separating the mud
or the water in the mud from the cement is not a

real advantage but in my opinion is a mere talking

point—demonstratively so, because with the one

plug system there is no barrier between the cement
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and the bottom mud and with the no plug system there

is no separation of cement and mud whatever, yet

the result by such last-mentioned method is as

successful in as large a proportion of cases as either

the one or the two plug methods which I have re-

ferred to. [307]

The only value of the use of a single plug like

that of Perkins (I am not now speaking of the

specially constructed packer of the defendant Owen
which performs different functions and leads to

new and very advantageous results)—the only real

advantage of such Perkins plug (and a compara-

tively slight advantage at that) is that it acts as

an indicator to show when the cement is in proper

position outside of the casing. It performs this

indicating function by coming in contact with an

obstruction in or near the bottom of the cas-

ing, and (fitting the casing as it does rather

snugly) when it reaches such obstruction, slows

pump action or stalls the pump, the stalling or

slowing of the pump indicating the position of the

cement. (I am informed that so far from conceiv-

ing or claiming the invention of the indicating plug

Perkins has not even mentioned nor suggested this

only real function in his patent.)

Now, when no plugs are used as in the process

last referred to, the only inconvenience suffered is

that the mud must be measured in, that is to say,

the size of the casing and the depth of the well

being, of course, always known, it is only necessary

to consult a table and make a few computations

which are well known to those skilled in this art,
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and then pump in the amount of mud ascertained

by such calculations to be necessary to force the

cement to its predetermined height outside the cas-

ing.

It should be explained that in rotary drilling such

as almost universally used at the present time in

California mud is used,—water never. So import-

ant and necessary is this mud that sometimes hun-

dreds and possibly thousands of dollars are spent

to procure it for well drilling and cementing opera-

tions. This mud performs the function of plaster-

ing the hole [308] and minimizing the danger

of caving in of the looser formations as well as of

carrying the cuttings to the surface. It is a thick

mud often, apparently, but slightly thinner than the

cement mixture which is used to cement the well.

It is possible that if a well were filled with clear

water, and more clear water pumped in on top of

the cement without any barriers between the water

and the cement there would be some dilution of a

few feet at least of the cement by the water, but

such water is never used nor found in a well in

which the rotary drilling method is used. To per-

mit water to be used would destroy the function

of the mud used in drilling operations and possibly

would wash away the mud plastering the hole.

Those having wells cemented will not permit water

to be used even if anyone were so unenlightened

as to suggest it. It therefore follows that it is

mud that is used to establish the circulation and

not water and it is always the same mud which is
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pumped on top of the cement to force it into posi-

tion—and never water.

I have mentioned three methods of cementing : the

two plug system, the one plug system, and the no plug

system. In each of these systems a tight head is al-

ways used, that is to say, after the cement is in posi-

tion outside the casing connections on and to the head

are closed thereby maintaining as far as possible the

pump pressure in the casing. Remembering that a

column of mud fills the well on each side of the

cement both inside and outside of the casing, it

will at once be seen that the tight head, or perhaps

we might call it the seal at the top of the casing,

prevents the cement from flowing back into the cas-

ing, as manifestly, in order to flow back it must dis-

place the contents above it in the casing which it

cannot do because of the seal at the top of the cas-

ing. The tight head therefore holds the weight of

the cement outside of the casing and prevents

[309] that weight from displacing the contents

inside the casing and flowing back into the well.

Now, this tight head is indispensable in the use

of the processes I have mentioned, under the usual

and normal operation (there might be cases where

an insignificant amount of cement was put in the

very bottom of the well where the tight head would

be dispensed with, but such would be an abnormal

situation and rarely met in practice). The head

cannot be removed until the cement has sufficiently

hardened, and this hardening often takes several

days.
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The fact that under such processes this tight head

cannot be removed is a great disadvantage because

all the time necessary to maintain the pressure is

lost, and important future operations must be de-

layed while waiting for the cement to sufficiently

harden.

I am familiar with the process used by the de-

fendant Owen in cementing wells. He employs a

specially constructed expansible packer equipped

with spring actuated dogs which peimit it to move

downwardly through the casing but prevent it from

rising in the casing. The expansible feature comes

into operation when pressure from above becomes

less than the pressure from below, expanding it and

wedging it tightly in the casing. The use of this

specially constructed packer enables defendant

Owen to release pressure of the tight head as soon

as the cement has reached its position outside of

the casing. To my knowledge said defendant Owen

always does release the pressure, depending upon

his packer to prevent the cement from flowing back

into the casing thus saving sometimes several days

which might otherwise be wasted waiting for the

cement to harden.

Comparing said Owen's method last referred to

with that of the one plug system above described

I find these important differences: [310]

(1) Owen does not force the cement down by

water pressure ; he uses mud

;

(2) Owen does not separate his cement from

mud fluid by any barrier; the Owen packer is al-
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ways embedded in the cement; that is to say, there

is cement above it and there is cement below it.

(3) The primary object and the great advantage

of the Owen packer is that it enables the user to dis-

pense with the step of the Perkins process of hold-

ing the cement in position under water pressure,

the cement in the Owen process being held in posi-

tion by the packer, and not by the tight head.

It is impossible, as I have stated, to hold the

cement in position by any water pressure without

the tight head, that is to say, the weight of the

column of mud above the cement will not hold it

in position; it will always displace the contents

of the casing and flow back into the casing unless

restrained by the tight head. Plaintiff is cementing

wells every day. The court can easily be con-

clusively convinced that the weight of the colunm

of mud in the casing will not hold the cement in po-

sition outside of the casing by requesting plaintiff

to cement a well in the presence of the court and to

immediately take the head off' when the cement is

in position. I understand that the defendant Owen

is ready at any time to cement a well in the pres-

ence of the court and take the head off immediately

after the cement is in position, thus demonstrating

that he can and does dispense entirely with an in-

dispensable (indispensable with the Perkins Pro-

cess) step of the Perkins claim.

M. E. INSKEEP.
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Subscribed and sworn to before me this lOth day

of November, 192.3.

[Seal] A. MAE BARKER,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Mar. 17, 1926. [311]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. W. WEAVER.
State of California,

County of Los Angeles,—ss.

J. W. Weaver, being first duly sworn, deposes

and says: I reside at Route 3, Box 177, Anaheim,

California, and my occupation is drilling contractor

for the Weaver Bros. Drilling Co. I am familiar

with the methods used in cementing oil wells at

the present time in California and have been gen-

erally acquainted for the past 15 years with various

methods which have been used in oil well cementing.

(The remainder of said affidavit of J. W, Weaver

is in words and figures the same as affidavit

of M. E. Inskeep hereinbefore in this condensed

statement of evidence set forth in full, being sub-

scribed by the said J. W. Weaver and sworn to on

the 10th day of November, 1923, all of which for

the purpose of condensation of the record is not

repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. M. HOLLENBECK.

State of California,

County of Los Angeles,—ss.

H. M. Hollenbeck, being first duly sworn, deposes

and says: I reside at North Long Beach, corner

of Louise and Dairy, California, and my occupa-

tion is tool pusher for the Julian Petroleum Corpo-

ration. I am familiar with the methods used in

cementing oil wells at the present time in California

and have been generally acquainted for the past

eight years with various methods which have been

used in oil well cementing.

(The remainder of the affidavit is the same in

words and figures as M. E. Inskeep, hereinbefore

in this condensed statement of evidence set forth

in full, being subscribed and sworn to by the said

H. M. Hollenbeck on the 10th day of November,

1923, all of which for the purpose of condensation

of the record [312] is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF S. L. PUGH.

State of California,

County of Los Angeles,—ss.

S. L. Pugh, being first duly sworn, deposes and

says: I reside at 275 Miramar, Long Beach, Cali-

fornia, and my occupation is drilling contractor for
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the Pugh-Miller Drilling Co. I am familiar with

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 15 years with various meth-

ods which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to by

the said S. L. Pugh on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. N. MILLER.

State of California,

County of Los Angeles,—ss.

W. N. Miller, being first duly sworn, deposes and

says: I reside at 521 N. Lemon, Anaheim, Cali-

fornia, and my occupation is drilling contractor

for the Pugh-Miller Drilling Co. I am familiar

with the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past four years with various

methods which have been used in oil well cement-

ing. [313]

(The remainder of this affidavit is in the same

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn
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to by the said W. N. Miller on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes

and says : I reside at 1842 Raymond, Long Beach,

California, and my occupation is cementer for the

Owen. I am familiar with the methods used in

cementing oil wells at the present time in Cali-

fornia and have been generally acquainted for the

past five years with various methods which have

been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said H. H. Brazeel on the 12th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. R. McKENZIE.

State of California,

County of Los Angeles,—ss.

W. R. McKenzie, being first duly sworn, deposes
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and says: I reside at 1071 E. Broadway, Long

Beach, California, and my [314] occupation is

treasurer-superintendent for the California Drill-

ing Co. I am familiar with the methods used in

cementing oil wells at the present time in California

and have been generally acquainted for the past

7 years with various methods which have been used

in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said W. E. McKenzie on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. M. COMBS.

State of California,

Couny of Los Angeles,—ss.

R. M. Combs, being first duly sworn, deposes

and says: I reside at 559 S. Pickring, Whittier,

California, and my occupation is general supt. for

the Elliott Pet. Corp. I am familiar with the meth-

ods used in cementing oil wells at the present

time in California and have been generally ac-

quainted for the past 12 years with various methods

which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep
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hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to hy the said E. M. Combs on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

[315]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF ALBERT A. CARREY.

State of California,

County of Los Angeles,—ss.

Albert A. Carrey, being first duly sworn, deposes

and says : I reside at Santa Fe Springs, California,

and my occupation is geologist for the Elliott Pet.

Co. I am familiar with the methods used in cement-

ing oil wells at the present time in California, and

have been generally acquainted for the past one

year with various methods which have been used

in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to

by the said Albert A. Carrey on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)
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(Title of Court and Title and NTunber of Cause

Omitted.)

AFFIDAVIT OF A. R. ELLIOTT.

State of California,

County of Los Angeles,—ss.

A. R. Elliott, being first duly sworn, deposes and

says: I reside at 6169 Myosotis St., Los Angeles,

California, and my occupation is engineer for the

Elliott Pet. Co. I am familiar with the methods

used in cementing oil wells at the present time in

California and have been generally acquainted for

the past 10 years with various methods which have

been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being [316] subscribed and

sworn to by the said A. R. Elliott on the 10th day

of November, 1923, all of which for the purpose

of condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. HILLIER.

State of California,

County of Los Angeles,—ss.

E. Hillier, being first duly sworn, deposes and

says: I reside at 1137 Junipero, Long Beach, Cal.

California, and my occupation is tool pusher for

the Beldrigde Oil Co. lam familiar with the meth-
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ods used in cementing oil wells at he present

time in California and have been generally ac-

quainted for the past 25 years with various methods

which have been used in oil well cementing.)

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said E. Hillier on the 10th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. A. STRUNK.

State of California,

County of Los Angeles,—ss.

J. A. Strunk, being first duly sworn, deposes and

says: I reside at Box 28, Santa Fe Springs, Cali-

fornia, and my occupation is tool pusher for the

McKeon Drilling Co. I am familiar with the meth-

ods used in cementing oil wells at the present time

in California and have been generally acquainted

for the past 5 years with various methods which

have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and [317] figures as the affidavit of M. E.

Inskeep hereinbefore in this condensed statement

of evidence set forth in full, being subscribed and

sworn to by the said J. A. Strunk on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF G. H. ARCHER.

State of California,

County of Los Angeles,—^ss.

G. H. Archer, being first duly sworn, deposes and

says: I reside at 737 Indianapolis St., Hunting-

ton Beach, California, and my occupation is driller

for the Belridge Oil Co. I am familiar with the

methods used in cementing oil wells at the present

time in California and have been generally ac-

quainted for the past 13 years with various methods

which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to by

the said G. H. Archer on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. C. MILLER.

State of California,

County of Los Angeles,—ss.

J. C. Miller, being first duly sworn, deposes and

says : I reside at 2951 American Ave., Long Beach,

California, and my occupation is superintendent for
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the Pugh-Miller Drilling Co. I am familiar witli

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted [318] for the past 5 years with vari-

ous methods which have been used in oil well

cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said J. C. Miller on the 10th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. C. PETMECKY.

State of California,

County of Los Angeles,—ss.

M. C. Petmecky, being first duly sworn, deposes

and says: I reside at 1133 Manhattan Ave., Her-

mosa, California, and my occupation is const, fore-

man for the Julian Pet. Co. I am familiar with

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 2 years with various meth-

ods which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn
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to by the said M. C. Petmecky on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF FELIX MALLON.

State of California,

County of Los Angeles,—ss. [319]

Felix Mallon, being first duly sworn, deposes and

says : I reside at 2666 Elm St., City of Long Beach,

California, and my occupation is oil well drilling.

I have been engaged in Oil Industry for the past 12

years. I am fully conversant with methods which

have been and which are at the present time em-

ployed in cementing oil wells, including the process

used by the Perkins Oil Well Cementing Company,

sometimes referred to as the ''Perkins Process" in

which plugs are used.

I am informed by those soliciting this affidavit

that in the application proceedings before the United

States Patent Office in which the Perkins patent

sued on in the above-entitled cause was granted, and

which record of proceedings are on file in this cause,

it appears that applicants requested a patent on the

following described process

:

''The method of cementing oil wells which

consists of introducing cement through the cas-

ing and admitting water under pressure into

the casing above the cement and forcing the

cement down the inside of the casing and up
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outside the casing to fill the space between the

casing and ground."

—and that the Patent Office decided that said pro-

cess was old before Perkins and that the applicants

were not entitled to a patent on it in which adjudica-

tion the applicants acquiesced, and cancelled the

claim thereby agreeing with the Patent Office that

such described process was not the Perkins invention

and that applicants were not entitled to any exclu-

sive right to it.

I am also informed that in said Perkins and

Double application under discussion the applicants

also requested allowance of a patent described as

follows :

"The method of cementing oil wells which

consists of forcing cement down the well casing

between two water columns."

—and that again the Patent Office declined to grant

such patent or allow such claim for the reason, first,

that it was not shown or disclosed in the Perkins

application, and second, that it was old in the art,

in which refusal of the Patent Office the applicant

again acquiesced and formally relinquished any

claim to such process. [320]

I am also informed that in prior proceedings in

the above-entitled cause it has been assumed or taken

for granted that the no plug process, or the process

described in said above quoted rejected claims is

not practicable and that wells could not be success-

fully cemented without one or more plugs, or that

such prior and admittedly old process was crude or

uncertain, and that the court has expressed itself
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as preliminarily and tentatively of the opinion that

prior to tne alleged invention in suit '^no sure or gen-

erally effective method had been devised for shutting

out water from oil wells; "that it was ''a matter of

outstanding importance, a thing which marked the

difference between success and failure in the oil in-

dustry that a method be devised by which water

could be prevented from mixing with oil;" that
'

' efforts in that direction had developed a crude pro-

cess which was at times effective, but many times not

—that was to drop bags of cement to the bottom of

the well (sometimes amounting to several tons) and

then breaking up the bags by the use of iron tools

used for the purpose of drilling;" that '* Perkins

* * * having observed the poor success which

attended the crude methods theretofore used in ce-

menting oil wells, devised his process, which soon

went into general use and which has apparently con-

tinued to be recognized as the standard and best

method"; that the advantages of the (Perkins) pro-

cess caused its use to become general and wide-

spread" and, in effect, these circumstances justified

the court in disregarding the literal wording of the

Perkins claims and giving a most broad and gener-

ous and liberal interpretation to the Perkins patent

which would result in making the present Perkins

patent claims as broad as those which the Patent

Office refused to grant because not shown to be the

Perkins invention and because appearing to be old

in the art. [321]

It would be a grievous mistake and undoubtedly a

great injustice to other worthy inventors in this field

as well as the consuming public of oil products in
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general who have long paid the price and are entitled

to the use of those things which are old, to disregard

any of the guarded language of the Perkins claims

by which the Patent Office evidently attempted to

distinguish what was old from what was new, on the

theory that Perkins had made a great invention,

a startling advance in the art,—^had achieved the

production of a successful method of cementing

where others had failed, —for the fact is that no

plug system of cementing which both Perkins in his

application and the Patent Office in its rejection

agreed was old had long been and is at the present

time in common and extensive use and is as suc-

cessful in every respect as the plug method of Per-

kins—in fact many companies refuse to use plugs at

all. In this connection it should be borne in mind

that the cost of the plug (I understand Perkins sells

his plug for about $50.00 outside of California) is

negligible compared with the value of a good ce-

menting job. It is manifest that if plugs or barriers

to separate water from the cement were at all desir-

able or necessary, or even afforded a great advantage

over the use of no plugs that no person would be

found who would dispense with plugs. If the par-

ties to this litigation see fit to demonstrate, and the

Court will devote the necessary time, the entire suc-

cess of the no plug system can be shown to the Court

in the oil fields most any day; for that method is

being used continuously at the present time.

Mud is always used in oil well cementing not

water.
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It would seem to follow that if it is demonstrated

that as much success attends the cementing of an oil

well without [322] one or more plugs as with

them, then it follows that if Perkins got his patent

upon any representation to the Patent Oifice that it

was necessary or desirable to separate water from
the cement, his patent was granted upon a misunder-

standing of the Patent Office. Where barriers are

omitted as they are of course in the no plug pro-

cess, any possible dilution of the cement by the mud
is negligible.

I am not interested in the present controversy

other than by a desire to protect the public from

unwarranted extension of a merely colorable

monoply (at the expense of the public as always) to

cover what the inventor did not contribute to the art

and is not entitled to.

I was with the St. Helens Petroleum Company for

six years. During this time we cemented 28 wells

without the use of plugs. All these wells were suc-

cessful.

FELIX MALLON.

Subscribed and sworn before me this 9th day of

November, 1923.

[Seal] WILLIAM H. CORYELL,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires March 1, 1927. [323]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. J. BENDER.

State of California,

County of Los Angeles,—ss.

;
H. J, Bender, being first duly sworn, deposes and

says: I reside at County of Los Angeles, City of

Santa Fe Springs, California, and my occupation is

Operating Superintendent. I have been engaged in

oil development for the past 31 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of Felix Mallon,

hereinbefore in this condensed statement of evi-

dence set forth, except for the omission of the last

paragraph of the Mallon affidavit reading, '*I was

with the St. Helens Petroleum Company for six

years. During this time we cemented 28 wells with-

out the use of plugs. All these wells were success-

ful;" which is omitted from said Bender affidavit

said affidavit being subscribed by the said H. J.

Bender and sworn to on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. W. WEAVER.

State of California,

County of Los Angeles,—ss.

J. W. Weaver, being first duly sworn, deposes and
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says : I reside at Boute 3, Box 177, City of Anaheim,

California, and my occupation is Drilling Contract-

ing. I have been engaged in oil development for the

past 15 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore refei^ed to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said J. W. Weaver on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not repeated.) [324]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. H. BESS.

State of California,

County of Los Angeles,—ss.

R. H. Bess, being first duly sworn, deposes and

says: I reside at 226 E. Walnut City of Bellflower,

California, and my occupation is supt. for Bush-

Voorhis Oil Co. I have been engaged in oil develop-

ment for the past 40 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said R. H. Bess on the 10th day of

November, 1923, all of which for the purpose of con-

densation of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. A. KANAWYER.
State of California,

County of Los Angeles,—ss.

W. A. Kanawyer, being first duly sworn, deposes

and says : I reside at 1030 E. 21st St., City of Long

Beach, California, and my occupation is Oil Well

Cementer. I have been engaged in oil development

for the past 12 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said W. A. Kanawyer on the 12th

day of November, 1923, all of which for the purpose

of condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN GOLASPY.

State of California,

County of Los Angeles,—ss.

John Oolaspy, being first duly sworn, deposes and

says: [325] I reside at 204 Main Street City of

Placentia, California, and my occupation is Drilling

Contractor. I have been engaged in various occu-

pations around oil wells for the past 29 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender,
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hereinbefore in this condensed statement of evidence

set forth, except that at the end of the affidavit of

Golaspy the affiant says as follows : "I v^as employed

by the Gulf Production Company at Goose Creek,

Southeastern part of Texas, for two years, during

which that company did their cementing without the

use of plugs." Said affidavit being subscribed and

sworn to by the said John Golaspy on the 9th day

of November, 1923, all of which for the purpose

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF V. B. COTTENGIM.

State of California,

County of Los Angeles,—ss.

V. B. Cottengim, being first duly sworn, deposes

and says: I reside at 160? West Washington St.,

City of Los Angeles, California, and my occupation

is Truck Driver. I have been engaged in Oil Well

cementing for the past 6 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender,

hereinbefore in this condensed statement of evidence

set forth, except that he has crossed out and omitted

the following paragraph:

''I am not interested in the present controversy

other than by a desire to protect the public from

unwarranted extension of a merely colorable mon-

opoly (at the expense of the public as always) to

cover what the inventor did not contribute to the

art and is not entitled to." [326] And except
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that he has added to the affidavit as described of

Bender, the following: "Numerous wells cemented

without plugs successfully." Said affidavit being

subscribed and sworn to by the said V. B. Cottengim

on the 9th day of November, 1923, all of which for

the purpose of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF GEO. H. RUSSELL.

State of California,
^

County of Los Angeles,—ss.

Geo. H. Russell, being first duly sworn, deposes

and says: I reside at 25 Elm Ave., City of Long
Beach, California, and my occupation is Driller.

I have been engaged in oil industry for the past 16

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said Geo. H. Russell on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF T. W. BAILES.

State of California,

County of Los Angeles,—^^ss.

T. W. Bailes, being first duly sworn, deposes and
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says: I reside at 837 E. Ocean Ave., City of Long
Beach California, and my occupation is Oil Well

Contracting. I have been engaged in oil industry

for the past 12 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred [327] to in this condensed

statement of evidence set forth, being subscribed and

sworn to by the said T. W. Bailes on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF THOMAS N. NELSON.

State of California,

County of Los Angeles,—ss.

Thomas N. Nelson, being first duly sworn, deposes

and says: I reside at 2303 Lime Ave., City of Long

Beach, California, and my occupation is Mechanical

Engineer. I have been engaged in oil industry for

the past 2 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, except that he has added to the

affidavit as described of Bender, the following: "I

have observed 12 cementing jobs in the past six

months all of which were successful without the use

of plugs as per Perkins System." Said affidavit

being subscribed and sworn to by the said Thomas

N. Nelson on the 9th day of November, 1923, all of
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which for the purpose of condensation of the record

is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. S. KYLE.

State of California,

County of Los Angeles,—ss.

W. S. Kyle, being first duly sworn, deposes and

says : I reside at Long Beach City of California, and

my occupation is Tool Pusher. I have been engaged

in oil fields for the past 15 years. [328]

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said W. S. Kyle on the 13th day of

November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. H. BROUGHTON.

State of California,

County of Los Angeles,—ss.

E. H. Broughton, being first duly sworn, deposes

and says: I reside at 230 N. Bright, City of Whit-

tier, California, and my occupation is Geologist. I

have been engaged in oil industry for the past 6

years.



Perkins Oil Well Cementing Company. 367

(The remainder of the affidavit is in words and fig-

ures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being duly subscribed

and sworn to by the said E. H. Broughton, all of

which for the purposes of condensation of the record

is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

State fo California,

County of Los Angeles.—^ss.

AFFIDAVIT OF J. A. STRUNK.
J. A. Strunk, being first duly sworn, deposes and

says: I reside at Box 28, City of Santa Fe Springs,

California, and my occupation is Tool Pusher. I

have been engaged in oil development for the past

5 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being duly subscribed

and sworn to by the said J. A. Strunk, all of which

for the purpose of condensation of the record is

not repeated.) [329]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF MIKE J. LEONARD.

State of California,

County of Los Angeles,—ss.

Mike J. Leonard, being first duly sworn, deposes

and says: I reside at 1449 Rose Avenue, City of

Long Beach, California, and my occupation is Dril-

ling Supt. I liave been engaged in oil development

for the past 13 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said Mike J. Leonard, all of which

for the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. HILLIER.

State of California,

County of Los Angeles,—ss.

E. Hillier, being first duly sworn, deposes and

says : I reside at 1137 Junipero Ave., City of Long

Beach, California, and my occupation is Tool

Pusher. I have been engaged in oil development

for the past 25 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender
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hereinbefore referred to in this condensed state-

ment ef evidence set forth, being duly subscribed

and sworn to by the said E. Hillier, all of which for

the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF S. L. PUGH. [330]

State of California,

,

'

County of Los Angeles,—ss.

S. L. Pugh, being first duly sworn, deposes and

says: I reside at 275 Mirmar, City of Long Beach,

California, and my oecupation is contractor (drill-

ing). I have been engaged in oil development for

the past 15 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinabove referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said S. L. Pugh, all of which for the

purposes of condensation of the record is not re-

peated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. E. INSKEEP.

State of California,

County of Los Angeles,—ss.

M. E. Inskeep, being first duly sworn, deposes and

says: I reside at Walker Street, City of Cypress,,
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California, and my occupation is driller. I have

been engaged in oil development for the past 11

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, bding duly subscribed and

sworn to by the said M. E. Inskeep, all of which for

the purposes of condensation of the record is not re-

peated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF WALTER HUGHES.

State of California,

County of Los Angeles,—ss. [331]

Walter Hughes, being first duly sworn, deposes

and says : I reside at 1338 Walnut Ave., City of Long
Beach, California, and my occupation is drilling

superintendent for Bush-Voorhis Oil Co. I have

been engaged in oil development for the past 20

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said Walter Hughes, aU of which

for the purposes of condensation of the record is

not repeated.)
,
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. M. COMBS.

State of California,

County of Los Angeles,—^ss.

R. M. Combs, being first duly sworn, deposes and

says: I reside at County of Los Angeles, City of

Wbittier, 559 South Pickering St., California, and

my occupation is general superintendent. I have

been engaged in oil development for the past 12

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said R. M. Combs, all of which for

the purposes of condensation of the record is not re-

peated.) [332]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN K. PORTER.

State of California,

County of Los Angeles,—^ss.

John K. Porter, being first duly sworn, deposes

and says : I reside at City of Santa Fe Springs, Box
EE, California, and my occupation is general supt.

Parkford Pet. I have been engaged in oil develop-

ment for the past 20 years.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said John K. Porter, all of which for

the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes and

says : I reside at 1842 Raymond, City of Long Beach

California, and my occupation is cementer. I have

been engaged in oil development for the past 5 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said H. H. Brazeel, all of which for

the purposes of condensation of the record is not

repeated.) [333]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. R. McKENZIE.

State of California,

County of Los Angeles,—ss.

W. R. McKenzie, being first duly sworn, deposes
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and says: I reside at 1071 E. Broadway, City of

Long Beach, California, and my occupation is treas-

urer, Supt. California Drilling Co. I have been

engaged in oil development for the past 7 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said W. R. McKenzie, all of which

for the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF W. N. MILLER.

State of California,

County of Los Angeles,—ss.

W. N'. Miller, being first duly sworn, deposes and

says : I reside at 521 No. Lemon Ave., City of Ana-

heim, California, and my occupation is drilling con-

tractor. I have been engaged in oil development

for the past 4 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said W. N: Miller, all of which for

the purposes of condensation of the record is not

repeated.) [334]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF EOSCOE W. STEPHENS.

State of California,

County of Los Angeles,—^ss.

Roscoe W. Stephens, being first duly sworn, de-

poses and says: I reside at 1871 Hill Ave., City of

Los Angeles, California, and my oecupation is pro-

ducing oil being Field Superintendent for St.

Helens Petroleum Co., Limited. I have been en-

gaged in oil business in various capacities for the

past 27 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of Felix Mallon,

hereinbefore in this condensed statement of evidence

set forth, except for the line in the Mallon affidavit

reading ''Mud is always used in oil well cementing,

not water," which has been changed in the affidavit

of Stephens to read "Mud at present and under

present practice is always used in oil well cementing

not water,
'

' and except for the last paragraph of the

Mallon affidavit reading '

' I was with the St. Helens

Petrolemn for six years. During this time we
cemented 28 wells without the use of plugs. All

these wells were successful" which has been changed

in the affidavit of Stephens to read "I have cemented

and had imder my supervision the cementing of

wells since the early part of 1907 and have cemented

and observed the cementing of very many wells with-

out plugs or barriers. The great majority of these
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have been by the casing method described in the

above quoted claims. This method is being used

by my company at present and is entirely successful

—that is to say the percentage of success I believe to

be as great as under the Perkins plug process," said

affidavit being subscribed and sv^orn to by the said

Eoscoe W. Stephens on the 9th day of Novemher,

1923, all of which for the purpose of condensation

of the record is not repeated.)' [335]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. B. McKEON.

State of California,

County of Los Angeles,—ss.

R. B. McKeon, being first duly sworn, deposes

and says : I reside at 411 Orizaba, California, and

my occupation is tool pusher. I have been engaged

in oil development for the past 15 years, and am
fully conversant with the methods employed in

cementing oil wells. I understand the method

which has been used by the above named defendant,

J. M. Owen, in cementing oil wells. Said defendant

does not use water either to obtain circulation or to

force the cement in position outside of the casing;

he always uses a rather thick mud—perhaps almost

as thick as a cement mixture. In the rotary method

of drilling which is used almost exclusively in Cali-

fornia, mud is considered so necessary that often

hundreds, or possibly thousands, of dollars are spent

in hauling it if not immediately available at the job.
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This mud is used to plaster the sides of the hole

during drilling and prevent or minimize the danger

of caving in. When the cementing operation begins,

the well is full of this mud, and no well operator at

the present time would permit anything other than

mud to he pumped into the casing, either to secure

circulation or to force the cement in place, for the

reason that water would wash away and destroy the

mud plastering of the walls of the hole. I believe

no oil well cementer at the present time would even

suggest the use of water for such purposes, because

if he did he would show immediately his total lack

of experience in this art. [336]

It is not necessary, nor even desirable, to separate

this mud from the cementing during the process of

cementing; for the cement is not diluted and will

not be diluted by the mud or the water in the mud
at any stage of the process.

This is demonstrated by the fact that there is,

and has been for years past, in common successful

use a process in which no plug or other barrier what-

ever is used, the cement being forced in position

between two columns of mud.

I am familiar with the method used by plaintiff

in this case, and with the plug plaintiff uses. I am
positive that any advantage asserted for separating

mud from the cement by the Perkins plug is too in-

consequential to be taken into account. The only

real or advantageous function of the Perkins upper

plug is to act as an indicator (a function not asserted

or claimed in the Perkins patent as I understand),

by slowing or stalling the action of the pump when
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the cement reaches its position behind the casing.

This function is not an important one being readily

accomplished in the old no plug system I have just

above referred to, by measuring in the mud, and the

only disadvantage (if of sufficient importance to be

called such) of such no plug system is that the

cementer must carry around one or two tanks for

this purpose, but such disadvantage is counterbal-

anced by the fact (partially at least—I do not under-

take to state any comparative figures of expense)

that he saves the expense of the plug. Special tables

to make computations of the amount of mud neces-

sary to force the cement to its proper position out-

side the casing have long been in general use, and

measuring devices are also used, which enable com-

putation of the amount to be used a very simple

matter to those skilled in the [337] art. As I

have said, this no plug system is continuously being

used on a large scale in successful oil well cementing.

The percentage of success of such no plug system is

as high as that in which one or more plugs are used.

These facts convince me beyond all question that

there is no real or substantial advantage in separat-

ing the mud from the cement and that the idea that

the cement would be diluted if barriers were not used

(which might have obtained when the Perkins

patent was applied for) has long been exploded.

Defendant Owen does not use his packer to pre-

vent dilution of the cement by the mud, his packer

being embedded in the cement; that is to say, tEe

cement being above and below it. The primary and
most important purpose of the Owen packer plug
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is that it enables Owen to dispense with a step^

which, in the Perkins process, is indispensable ; that

is to say, without which the Perkins process would

be wholly inoperative, namely : The step of holding

the cement in position under water pressure until

the cement hardens. This, considering the aggre-

gate of all wells cemented and to be cemented, is of

uncalculable advantage in the art, for with the Per-

kins process the tight head must remain in place,

even with the use of modern quick hardening cement

compounds, for at least twenty-four hours, often

much longer. This time is largely wasted in the

Perkins process while with the Owen process it is

^aved, for the tight head can be immediately removed

from the top of the casing and preparations can

then immediately be made for further drilling or

other necessary procedure. This great advantage

of the said Owen process is, in my opinion, sufficient

to ena:ble it to supersede entirely the Perkins pro-

cess.

To summarize the differences between the Perkins

process and the Owen process and briefly compare

respective advantages : [338]

(1) Owen uses mud, while I understand the Per-

kins patent claims the use of only water. Water
does not perform the same function nor lead to the

same result, nor constitute the same means for pro-

ducing the same result as mud, as it does not main-

tain the plastered condition of the wall, an advan-

tage incident to the rotary drilling process. Water
is not practicable, for use, and will not be permitted

under present day practice because it washes away
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the mud plastering of the hole and is likely to cause

caving. Mud is invariably successful while water

is recognized as not successful.

(2) Owen uses no barrier to separate any mud
from any cement, the Owen packer being always

embedded in the cement, so that there will be cement

above it to be afterwards drilled out, as an assurance

that the cement has not been pumped entirely out of

the bottom of the casing and too high to secure a

proper water shut-off.

(3) Owen gains the greatest advantage over

the Perkins process by the use of a specially con-

structed packer which enables him to dispense en-

tirely with the step of the Perkins process consisting

of holding the cement in position under water pres-

sure until the cement hardens; in other words, en-

ables him to dispense with the use of the tight head

immediately after the cement is in position outside

the casing. In connection with this last mentioned

advantage, as I have stated, with the use of the Per-

kins plug it is impossible to remove the tight head

after the cement is in position outside of the casing

because the cement is only retained in position out-

side of the casing by pump pressure and the sealing

off of the top of the casing by such tig'ht head. The

weight of the column of mud within the casing can-

not alone hold the cement in position outside of the

casing. This can be demonstrated before the Court

[339] by requesting Perkins to cement a well in

the presence of the Court, and when the cement is

in position to remove the head. Perkins cannot do

it. Then let the Court make the same request of
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defendant Owen. He will cement the well and im-

mediately remove the head relying not upon mud
pressure, whether hy prnnp or by the weight of the

column of mud in the casing, but relying upon the

patented features of his specially constructed packer

which wedges it tightly in the bottom of the casing

and holds it firmly against the weight of the column

of cement outside of the casing. It is, of course,

ridiculous to talk of removing the colmnn of mud
inside of the casing above the packer for any pur-

pose experimental or otherwise.

E. B. McKEON.

Subscribed and sworn to before me this 12th day

of November, 1923.

[Seal] A. MAE BARKER,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Mar. 17, 1926. [340]

(Title of Court and Title and Number of Cause

Omitted.)

APPIDAVIT OP WALTER HUGHES.
State of California,

County of Los Angeles,—ss.

Walter Hughes, being first duly sworn, deposes

and says : I reside at 1338 Walnut St., Long Beach,

California, and my occupation is drilling supt. for

Bush & Voorhis Oil Co. I have been engaged in

oil development for the past 20 years, and am fully

conversant with the methods employed in cementing

oil wells.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinhefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said Walter Hughes on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF H. O. BALES.

State of California,

County of Los Angeles,—ss.

H. O. Bales, being first duly sworn, deposes and

says: I reside at 1923 Chestnut Ave., Long Beach,

California, and my occupation is general cement

work. I have been engaged in oil development for

the past 2 years, and am fully conversant with the

methods employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said H. O. Bales on the 12th day of November,

1923, all of which for the purposes of condensation

of the record is not repeated.) [341]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF F. E. BANNON.

^tate of California,

County of Los Angeles,—ss.

F. E. Bannon, being first duly sworn, deposes and

says: I reside at 517 W. 1st St., Santa Ana, Cali-

fornia, and my occupation is production foreman

Federal Drilling Co. I have been engaged in oil

development for the past 12 years, and am fully

conversant with the methods employed in cementing

oi] wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said F. E. Bannon on the 12th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF A. R. JOHNSON.

State of California,

County of Los Angeles,—ss.

A. R. Johnson, being first duly sworn, deposes and

says: I reside at 235 Roswell Ave., Long Beach,

California, and my occupation is General Supt.

Federal Drg. Co. I have been engaged in oil de-
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velopment for the past 13 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said A. R. Johnson on the 12th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [342]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF L. A. LEWIS.

State of California,

County of Los Angeles,—ss.

L. A. Lewis, being first duly sworn, deposes and

says: I reside at 741 N. Lemon St., Anaheim, Cali-

fornia, and my occupation is Cat Head Man. I have

been engaged in oil development for the past 10

years, and am fully conversant with the methods

employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said L. A. Lewis on the 10th day of Novem-
ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF F. E. ELLIS.

State of California,

County of Los Angeles,—ss.

F. E. Ellis, being first duly sworn, deposes and

says : I reside at Norwalk, California, and my occu-

pation is Tool Pusher. I have been engaged in oil

development for the past 8 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said F. E. Ellis on the 10th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [343]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF D. E. BARNETT.

State of California,

County of Los Angeles,—ss.

D. E. Barnett, being first duly sworn, deposes and

says : I reside at Norwalk, California, and my occu-

pation is Driller. I have been engaged in oil well

development for the past 7 years, and am fully con-

versant with the methods employed in cementing
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oil wells. I understand the method which has been

used by the above named defendant, J. M. Owen, in

cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said D. E. Bamett on the 10th day of ISTovem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.

)

AFFIDAVIT OF H. G. SMITH.

State of California,

County of Los Angeles,—^ss.

H. G. Smith, being first duly sworn, deposes and

says : I reside at 575 Newell Ave., Huntington Park,

California, and my occupation is Driller. I have

been engaged in oil development for the past 12

years, and am fully conversant with the methods

employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said H. G. Smith on the 10th day of Novem-
ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [344]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF MIKE J. LEONAED.

State of California,

County of Los Angeles,—ss.

Mike J. Leonard, being first duly sworn, deposes

and says: I reside at 1749 Rose Avenue, Long

Beach, California, and my occupation is Drilling

Supt. I have been engaged in oil development for

the past 13 years, and am fully conversant with the

methods employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of E. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said Mike J. Leonard the 10th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF GEOEOE BiUSCHEE.

State of California,

County of Los Angeles,—ss.

George Buscher, being first duly sworn, deposes

and says: I reside at 224 Holladeck, Bell, Califor-

nia, and my occupation is derrick man. I have been

engaged in oil development for the past 6 years, and

am fully conversant with the methods employed in

cementing oil wells.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said George Buscher on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.) [345]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. H. BROUGHTON.

State of California,

County of Los Angeles,—ss.

E. H. Broughton, being first duly sworn, deposes

and says : I reside at 230 N. Bright, Whittier, Cali-

fornia, and my occupation is geologist. I have been

engaged in for the past 6 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said E. H. Broughton on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN GOLASPY.

State of California,

County of Los Angeles,—ss.

John Golaspy, being first duly sworn, deposes and

says: I reside at 204 Main Street, Placentia, Cali-

fornia, and my occupation is Drilling Contractor.

I have been engaged in various occupations around

oil wells for the past 29 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said John Golaspy on the 9th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

WESTALL and WALLACE, [346]

By JOSEPH F. WESTALL,
Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.)

Statement of Evidence in Condensed Form as Pro-

vided by Equity Rule 75. Filed Apr. 4, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Building, 629 South

Spring Street, Los Angeles, Calif., Attorneys for

Defendant. [347]
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(Title of Court and Cause.)

PETITION FOR APPEAL.

To the Honorable WILLIAM P. JAMES, District

Judge

:

The above-named defendant feeling aggrieved by

an interlocutory order entered in the above-entitled

cause on the 17th day of March, 1923, refusing to

dissolve the preliminary injunction heretofore issued

in the above-entitled cause on the 27th day of

August, 1923, as said injunction has been inter-

preted, explained, and construed by this Court, does

hereby appeal from said interlocutory order to the

United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons set forth in the as-

signment of errors filed herewith and he prays that

his appeal be allowed and that citation be issued as

provided by law, and that a transcript of the record,

proceedings, and papers and documents upon which

said interlocutory order was based, duly authenti-

cated be sent to the United States Circuit Court of

Appeals for the Ninth Circuit under the rules of

such court in such cases made and provided; and

your petitioner further prays that the proper order

relating to the security to be required of him be

made.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.) Peti-

tion for Appeal. Filed Apr. 4, 1924. Chas. N.
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Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant-Ap-

pellant. [348]

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.

Now comes the defendant in the above-entitled

cause and files the following assignment of errors

upon which he will rely upon his prosecution of the

appeal in the above-entitled cause, from the inter-

locutory order entered in the above-entitled cause on

the 17th day of March, 1924, refusing to dissolve the

preliminary injunction heretofore issued in the

above-entitled cause on the 27th day of August, 1923,

as said injunction has been interpreted, explained,

and construed by this Court.

That the United States District Court for the

Southern Division of the Southern District of Cali-

fornia, on the application to dissolve said injunction,

and in entering the above mentioned interlocutory

order thereon, erred

I.

In refusing to dissolve said preliminary injunc-

tion.

XL
In failing to find and order or decree on said ap-

plication that the granting of said preliminary in-
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junction had been an abuse of discretion which

should have been corrected by such dissolution.

III.

In finding or assuming that defendant at any time

infringed or threatened to infringe upon the letters

patent in suit.

IV.

In finding or assuming that said letters patent in

suit were valid or that there was anything in the

record prior to said application to dissolve to sup-

port or sustain the presumption of validity of said

patent. [349]

V.

In finding or assuming that it was not necessary

to observe the limitations of patent claims in passing

upon an application for a preliminary injunction,

and that failure to give effect to such limitations on

the grant of a preliminary injunction was an error

which should be corrected on motion to dissolve said

injunction.

VI.

In failing and refusing to find on said application

that defendant had at all times prior thereto been

engaged solely in a noninfringing business and was
not threatening to infringe and that the issue of said

injunction was erroneous and that said injunction

was ill advised and an abuse of discretion.

VII.

In failing and refusing to find that it clearly ap-

peared of record that defendant had only used a

process which, on the face of the record he was
shown entitled to use as a member of the public.
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VIII.

In finding or assuming that mud used for pressure

fluid was the equivalent of water.

IX.

In totally disregarding the limitations of claim 2

of said patent in suit reading ''the water being

separated from the cement by a suitalble barrier."

X.

In finding or assuming that defendant used the

last step of claim 2 of said Perkins patent in suit.

XI.

In finding or assuming that the column of pressure

fluid in the casing above the plug will hold the

cement outside the casing without the tight head.

[350]

XII.

In failing to note and observe that the limitations,

in said claim which were disregarded were all that

distinguished the claim or the process from the prior

art, and that in the absence of such limitations the

claim was clearly invalid in view of the prior art on

the very face of the patent application in suit.

XIII.

In finding or assuming that said letters patent in

suit was entitled to a broad, liberal interpretation

in view of the prior art, or that anything except the

strictest and narrowest possible interpretation was

justified in view of such prior art.

XIV.

In permitting an injunction to remain in force in

the absence of clear evidence of infringement.
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WHEREFORE the appellant prays that said in-

terlocutory order refusing to dissolve said injunction

be reversed and that the District Court for the

Southern Division of the Southern District of Cali-

fornia, be ordered to enter an order or decree re-

versing the decision of said District Court upon said

interlocutory application to dissolve and to enter an

order dissolving said injunction.

WESTALL and WALLACE,
By JOSEPH P. WESTALL,

Solicitors and of Counsel for Appellant.

[Endorsed] : (Title of Court and Cause.) As-

signment of Errors. Filed Apr. 4, 1924. Chas. N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant.

[351]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.

On motion of Joseph F. Westall, Esq., of the firm

of Westall and Wallace, solicitors and of counsel

for defendant, it is hereby ordered that an appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit from the interlocutory order

heretofore filed and entered herein on the 17th day

of March, 1924, refusing to dissolve the preliminary

injunction heretofore issued in the above-entitled

cause on the 27th day of August, 1923, as said in-
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junction has been interpreted, explained, and con-

strued by this court be, and the same is hereby al-

lowed, and that a certified transcript of the record,

testimony, ex^hibits, stipulations, and all proceediugs

be forthwith transmitted to said United States Cir-

cuit Court of Appeals for the Ninth Circuit. It is

further ordered that the bond on appeal be fixed in

the sum of two hundred and fifty dollars ($250.00).

Dated this 4th day of April, 1924.

WM. P, JAMES,
U. S. District Judge. [352]

[Endorsed] : (Title of Court and Cause.) Or-

der Allowing Appeal. Filed Apr. 4, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers, Suite

611 California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant-Appellant. E.O.B. 3/351. [353]

(Title of Court and Cause.)

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS

:

That J. M. Owen, as principal, and two hundred

fifty dollars ($250.00) deposited with the Clerk of

the District Court of the United States for the

Southern District of California at the time of ap-

proval and filing of this bond, as surety, are jointly

and severally held and firmly bound unto the Per-

kins Oil Well Cementing Company, a corporation,
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in the penal sum of two hundred fifty ($250.00)

dollars to be paid to it and its respective successors

and assigns ; to which payment, well and truly to be

made, we bind ourselves and each of us, jointly and

severally, and the executors, heirs, and administra-

tors of said principal by these presents.

SEALED with my seal and dated this 11th day of

April, 1924.

WHEEEAS, the above-named J. M. Owen having

taken an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse the in-

terlocutory order entered in the above-entitled cause

on the 17th day of March, 1924, refusing to dissolve

the preliminary injunction heretofore issued in the

above-entitled cause on the 27th day of August, 1923,

as said injunction has been interpreted, explained,

and construed by the District Court of the United

States for the Southern District of California,

Southern Division, in the above-entitled cause.

AND WHEREAS, said District Court of the

United States for the Southern District of Califor-

nia, has fixed the amount of defendant's bond on

said appeal in the sum of two hundred and fifty

($250.00) dollars;

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named defendant-

appellant shall prosecute his said appeal, and any
appeal allowed to be taken to the Supreme Court of

the United States to effect, and answer all costs

which may be adjudged against him, if he fails to

make good said appeal, [354] then this obligation
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shall be void; otherwise to remain in full force and

effect.

J. M. OWEN,
Principal.

State of California,

County of Los Angeles,—ss.

On this 11th day of April, 1924, before me, Sara

R. Arenz, a notary public in and for the said county

and State, residing therein, duly commissioned and

sworn, personally appeared J. M. Owen known to

me to be the person whose name is subscribed to the

within instrument, and acknowledged to me that he

executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Feb. 17, 1926.

Examined and recommended for approval, as pro-

vided in Rule 29.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

I hereby approve the foregoing bond this 11th day

of April, 1924.

WM. P, JAMES,
United States District Judge. [355]

[Endorsed] : (Title of Court and Cause.) Bond
on Appeal. Filed Apr. 11, 1924. Chas. N. Will-
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iams, Clerk. By Edmund L. Smith, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, C'alif., Attorneys for Defendant.

E.R.B. [356]

United States District Court, Southern District

of California, Southern Division.

IN EQUITY—No. F.-70.

PERJKINS OIL WELL CEIMENTING COM-
PANY, a Corporation,

Plaintiff,

VS'.

WILLIAM B. WIOLE,
Defendant.

BILL OF COMPLAINT.

To the Honorable, the Judges of the District Court

of the United States, in and for the Southern

District of California

:

Perkins Oil Well Cementing Company, a Cor-

poration, organized and existing under the laws of

the State of California, and having its principal

place of business in the city of Los Angeles, State of

California, brings this its bill of complaint against

William B. Wigle, an inhabitant of the Southern
Division of the Southern District of California,

and for cause of action alleges:

I.

That the ground upon which this court's juris-
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diction depends is that this is a suit in equity aris-

ing under the Patent Laws of the United States.

II.

That plaintiff, Perkins Oil Well Cementing Com-

pany, is a corporation organized and existing un-

der and hy virtue of the laws of the State of Cali-

fornia, and has its principal place of business in

the city of Los Angeles, State of California. [357]

III.

That defendant, William B. Wigle, is a citizen

of the State of California, and an inhahitant of

the Southern Division of the Southern District of

California.

IV.

That heretofore, to wit, prior to October 27th,

1909, Almond A. Perkins and Edward Double, then

of Los Angeles, California, were the original, first,

sole and joint inventors of a new and useful in-

vention, to wit: 'Method of Cementing Oil Wells,

not known or used by others before their invention

or discovery thereof, or patented or described in

any printed publication in the United States of

America, or in any foreign country, before their in-

vention or discovery, thereof ,or more than two years

prior to their application for letters patent thereon

in the United States of America, or in piiblic use

;or on sale in the United States of America, for more
than two years prior to such application for let-

ters patent therefor, and not abandoned; that here-

tofore, to wit, on October 27th, 1909, the said Al-

mond A. Perkins and Edward Double made joint

application in writing in due form of law to the

Commissioner of Patents of the United States of
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America for letters patent for said invention and

complied in all respects with the conditions and re-

quirements of said law.

V.

That by an instrument in writing- dated June

1st, 1911, duly executed by the aforesaid Almond

A. Perkins and Edward Double, the said Almond

A. Perkins and Edward Double did sell, assign,

transfer and set over luito the Perkins Cementing

Company, a corporation, then existing and organ-

ized under the laws of the State of California, and

having its principal place of business at Los An-

geles, California, its successors, or assigns, the en-

tire and exclusive right, title [358] and inter-

est in and to the aforesaid invention in the United

States and in and to any letters patent to be

granted and issued therefor, and did thereby au-

thorize and request the Commissioner of Patents

to issue any letters patent upon the aforesaid ap-

plication to the said Perkins Cementing Company,

a corporation, its successors or assigns.

VI.

That after due proceedings had and due exami-

nation made by the Commissioner of Patents upon
the aforesaid application as to the novelty and
patentability of said invention, on December 12,

1911, letters patent of the United States of

America, No. 1,011,484, signed, sealed and executed

in due form of law, and bearing date the day and
year aforesaid, were granted, issued and delivered

by the Commissioner of Patents of the United
States of America to aforesaid Perkins Cementing
Company, a corporation; that thereby there was
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granted and secured to said Perkins Cementing

Company, a corporation, its legal representatives

and assigns, for the term of 17 years from and

after the said December 12, 1911, the exclusive

right and liberty of making, using or vending to

others to be used, the said invention throughout the

United States of America and the territories there-

of, all as will more fully and at large appear in

and by said original letters patent, or a duly certi-

fied copy thereof, to be here in court produced as

may be required.

VII.

That on January 8th, 1913, by a due and proper

mesne transfer and assignment in writing, plain-

tiff, Perkins Oil Well Cementing Company, ac-

quired the entire and exclusive right, title and in-

terest in and to the said invention and the said

letters patent No. 1,011,484, theretofore acquired

and held as aforesaid by said Perkins Cementing

Company; that at all times [359] since January

8th, 1913, plaintiff, Perkins Oil Well Cementing

Company, has been and now is the sole and exclu-

sive owner of said letters patent No. 1,011,484, and

all the rights and privileges conferred thereby.

VIII.

That since it became the owner thereof, as

aforesaid, plaintiff, Perkins Oil Well Cementing

Company, has invested and expended large sums

of money and has been to great trouble in building

up and 'conducting a business of cementing oil

wells by the method provided by the aforesaid

invention and patented in the said letters patent

No. 1,011,484; that the said method of cementing
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oil wells patented in said letters patent No 1,-

011,484, has gone into extended commercial use

and 'lias become a standard method of cementing

oil wells; that said invention has been and is of

great benefit and advantage; and that the public

has generally acknowledged and acquiesced in the

exclusive right of plaintiff in and to said invention,

and has generally acknowledged and acquiesced in

the validity of the aforesaid letters patent; and

plaintiff believes that it will realize and receive

large gains and profits from said invention and said

letters patent No. 1,411,484, if infringement by the

above-named defendant and his confederates shall

be restrained and prevented.

IX.

That within the six years last past and within the

^Southern Division of the Southern District of Cali-

fornia, and without consent or license from plain-

tiff, defendant William B. Wigle, has employed the

aforesaid invention and patented "Method of

Cementing Oil Wells" and has used and caused to

be used said patented method in the cementing of

oil wells in infringement of said letters patent No.

1,011,484; that defendant William B. Wigle has
been duly notified of the grant, [360] issuance and
delivery of said letters patent and of plaintiff's

rights in the premises, but notwithstanding the

same, has deliberately and intentionally proceeded
and continued to infringe upon said letters patent
and has refused, and does refuse, to desist from
said infringement; that defendant intends to con-
tinue such infringement and will continue said in-
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fringement Tinless duly restrained by this court;

that plaintiff does not know exactly to what ex-

tent said infringement has Ibeen carried by de-

fendant or the amounts of profits or advantages

derived by defendant from said infringement; that

plaintiff has been damaged and injured by the in-

fringing acts of defendant aforesaid, and will be

further damaged if said infringement be continued.

WHEREFORE, plaintiff prays:

1. That a writ of injunction issue out of and

under the seal of this court, enjoining and re-

straining the defendant, his agents, attorneys, ser-

vants, employees and associates, and each and every

of them, from directly or indirectly infringing

upon the aforesaid letters patent in any manner

whatsoever, or from aiding, abetting or contribut-

ing to any infringement thereof whatsoever, and

enjoining and restraining each and every of them

from directly or indirectly in any manner employ-

ing or using the method of cementing oil wells

claimed and patented in said letters patent No.

1,011,484.

2. That defendant be ordered, adjudged and

decreed to account to and pay over to plaintiff all

the profits and advantages realized by defendant

from said infringement and all the damages sus-

tained by plaintiff by reason of said infringement

together with the costs of this suit, and for such

other, further [361] or different relief as to this
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court may seem proper and be in accord with,

equity and good conscience.

PERKINS OIL WELL CEMENTING
COMPANY.

By ALMOND A. PERKINS, President,

Plaintiff.

FREDERICK S. LYON,
LEONARD S. LYON,

Solicitors for Plaintiff.

State of California,

Coimty of Los Angeles,—ss.

Almond A. Perkins, being first duly sworn, de-

poses and says: Tbat he is the president of plain-

tiff, Perkins Oil Well Cementing Company above

named; that he has read the foregoing bill of com-

plaint and knows the same to be true of his own
knowledge except as to matters stated therein upon

information and belief, and as to said matters he

verily believes the same to ibe true.

ALMOND A. PERKINS.

Subscribed and sworn to before me this 1st day

of December, 1921.

[Seal] L. BELLE WEAVER,
Notary Public in and for Los Angeles County,

State of California. [362]

[Endorsed]: No. F.-70. United States Dis-

trict Court, Southern District of California, South-

em Division. Perkins Oil Well Cementing Com-
pany, a Corporation, vs. William B. Wigle. In

Equity. Bill of Complaint. Filed Dec. 1, 1921.

Chas. N. Williams, Clerk. By R. S. Zimmerman,
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Deputy Clerk. Lyon & Lyon. Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Solicitors for Plaintiff. [363]

District Court of the United States, Southern Dis-

trict of California, Southern Division.

No. F.-70—EQUITY.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

vs.

WILLIAM B. WIGLE,

Plaintiff,

Defendant.

ANSWER.

Now comes the defendant, Wilson B. Wigle, er-

roneously sued by the name of William B. Wigle,

and for answer under the complaint herein,

—

II.

Alleges as to whether plaintiff, Perkins Oil Well

Cementing Company, is a corporation organized

and existing under and by virtue of the laws of the

State of California, or any other state, or at all,

this defendant is without knowledge and therefore

denies the same, and for want of sufficient knowl-

edge to form a belief also denies that said alleged

corporation has its principal or any place of Ibusi-

ness in the city of Los Angeles, State of California.

III.

Denies that defendant is a citizen of the State
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of California 'but admits that he is an inhabitant

of the Southern Division of the Southern District

of California.

IV.

Being without knowledge, this defendant denies

that heretofore, to wit, prior to October 27, 1909,

or at any other time, Almond A. Perkins and Ed-

ward Double, then of Los Angeles, or any other

place, were the original, first, and sole and joint

[364] inventors of a new and useful invention,

to wit. Method of Cementing Oil Wells, this de-

fendant denying specifically for want of such in-

formation the alleged originality, joint inventor-

ship, novelty, and utility of said pretended inven-

tion, and likewise denying that said alleged subject

matter involved invention, and denies that said

pretended invention was not known or used by

others prior to their alleged invention or discovery

thereof; and denies that the same was not patented

or described in any printed publication in the

United States of America or any foreign country

before their alleged invention or discovery thereof

for more than two years prior to their alleged

application for letters patent thereon in the United

States of America, or not publicly used or on sale

in the United States of America for more than two
years prior to such application for letters patent

therefor; and denies that the same was not aban-

doned; but on the contrary alleges that the same
has been abandoned by such public knowledge and
use long before such pretended application for

letters patent; and for want of knowledge also

denies that heretofore, to wit, on October 27, 1909,
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or at any other time, the said Almond A. Perkins

and Edward Double made joint or any application

in writing in due form of law or otherwise to the

Commissioner of Patents of the United States

of America for letters patent for said alleged in-

vention, and that they or either of them complied

in all or any respects with the conditions and re-

quirements of said law.

V.

Alleges that this defendant is without knowledge

as to whether, by an instrument in writing, dated

June 1st, 1911, duly, or at all, executed by the

aforesaid Almond A. Perkins and Edward Double,

or either of them, the said Almond A. Perkins and

Edward Double did sell, transfer, assign and set

over unto the Perkins Cementing Company, a cor-

poration, then [365] existing and organized

under the laws of the State of California, and hav-

ing its principal place of business at Los Angeles,

California, or at any other place, it successors or

assigns, or either of them, the entire or any ex-

clusive right, title, and interest in and to the afore-

said pretended invention in the United States of

America, and in and to any letters patent to be

granted and issued therefor, and allege that he is

likewise without knowledge as to whether any said

pretended instrimient of assignment did authorize

and request the Commissioner of Patents to issue

any letters patent upon the aforesaid alleged ap-

plication to the said Perkins Cementing Company,
a corporation, or its successors or assigns, or any of

them, and therefore denies each and every of said

allegations; particularly for want of such informa-
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tion denying that said Perkins Cementing Com-
pany is or was a corporation at the time of any
such pretended assignment.

VI.

Alleges that this defendant is without knowledge

as to whether after due or any proceedings or at all

or upon any examination, due or otherwise, made
by the Commissioner of Patents or anyone else, as

to the novelty and patentability of said pretended

invention, on December 12, 1911, or at any other

time, or at all, letters patent of the United States

of America, number 1,011,484, signed, sealed, and

executed, in due or any form of law or at all, or bear-

ing the day and year aforesaid were granted, issued

or delivered by the Commissioner of Patents of the

United States of America to the aforesaid alleged

Perkins Cementing Company, said to be a corpora-

tion, and therefore denies each and every of the

said allegations of the complaint and likewise, for

want of information, denies that thereby there was

granted and secured to said Perkins Cementing

Company, a corporation, its legal representatives or

[366] assigns or either of them, for a term of

seventeen years, from and after the said December

12th, 1911, or for any other term, the exclusive or

any right and liberty of making, using, or vending,

to others to be used, the said pretended invention

throughout the United States of America and the

territories thereof, and this defendant demands

strict proof thereof.

VII.

Alleges that this defendant is without knowledge
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as to whether on January 8, 1913, or at any other

time, by due and proper mesne transfer and assign-

ment in writing or at all, plaintiff, Perkins Oil Well

Cementing Company acquired the entire exclusive or

any right, title, or interest in and to the said pre-

tended invention, and the said alleged letters patent

number 1,011,484, and therefore denies the same and

denies that for like want of information that at all

or any time or times since January 8, 1913, or at any

other time or at all, Perkins Oil Well Cementing

Company has been, and at the time of filing the com-

plaint in this case was, or is now the sole and ex-

clusive owner of said pretended letters patent num-

ber 1,011,484, or of all or any right or rights or pre-

tended privileges alleged to be conferred thereby.

VIII.

Alleges that this defendant is without knowledge

and therefore denies that since the time Perkins Oil

Well Cementing Company alleges it became the

owner of any such pretended letters patent, it in-

vested and expended large or any sums of money,

or has been to great trouble in building up and con-

ducting a business of cementing oil wells by the

method provided by the aforesaid pretended inven-

tion and alleged to be patented in the said supposed

letters patent number 1,011,484, and likewise denies

that the method of cementing oil wells alleged to be

patented in said letters patent number 1,011,484, has

gone into extended conunercial use, and has become

a standard method of [367] cementing oil wells;

denies that said alleged invention has been and is

of great benefit and advantage; denies that the public
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has generally acknowledged and acquiesced in the

pretended exclusive rights of plaintiff in and to

said alleged invention; and denies that said public

has generally or at all acknowledged or acquiesced

in the validity of the said pretended letters patent;

and denies that this defendant by himself, or

through the aid of confederates or others, have or

has infringed upon any such pretended letters

patent.

IX.

Denies that within six years last past or at any

other time, and within the Southern Division of the

Southern District of California, and without the

consent or license from plaintiff, or in any other

place or respect, this defendant has employed the

aforesaid pretended invention or patented or alleged

patented "Method of Cementing Oil Wells"; and

denies that this defendant has used or caused to be

used said asserted patented method of cementing

oil wells in infringement of said pretended letters

patent number 1,011,484, or otherwise or at all;

denies that this defendant has been duly notified of

the grant, issuance, and delivery of said alleged

letters patent and of plaintiff's pretended rights in

the premises; denies that plaintiff has any rights

in the premises; and denies this defendant has de-

liberately and intentionally or at all proceeded and

continued to infringe upon said letters patent; and

denies that this defendant has refused and does

refuse to desist from said alleged infringement;

and denies that this defendant intends to continue

such alleged infringement or will continue such pre-
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tended infringement unless restrained by this court

;

denies that this defendant has derived any large or

any profit from the alleged infringement acts com-

plained of; and likewise denies that [368] plain-

tiff has been damaged or injured by any acts of this

defendant in the premises; or that any such acts

constitute infringement; and denies that plaintiff

will be further or at all damaged by any acts of this

defendant charged by plaintiff to be an infringe-

ment.

X.

Alleges that each and every step or act to be

performed in carrying out the alleged method of

cementing oil wells forming the subject of said pre-

tended letters patent number 1,011,484, as well as the

use, function, and effect thereof (both singly and in

divers substantially similar associations of means,

apparatus, and processes) ; of the subject matter

described in each and every of the claims of said

alleged letters patent 1,011,484, were long prior to

the alleged invention thereof by the said Almond A.

Perkins and Edward Double, matters of common

knowledge among those skilled in the art of oil well

cementing and that by reason of such general com-

mon knowledge, te respective description and pro-

duction of the subject matter described in each and

every of the claims of said alleged letters patent did

not require or involve the exercise of the inventive

faculty, and that said alleged letters patent and each

and every of the claims thereof are null and void for

want of invention.
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XL
Alleges that the result produced by the association

of steps described, respectively, in each and all of the

claims of said alleged letters patent number 1,011,-

484, is not a product of their combination but a

mere aggregate of their several effects, each and all

of which several effects, as well as the means, and

steps necessary for their production, were matters

of common knowledge known by all those skilled in

the art long before the alleged invention thereof as

set forth in the complaint and more than two years

prior to the date of application for [369] letters

patent thereon; and that each and every of the

claims of said alleged letters patent does not present

a patentable combination, but only an aggregation of

old and well known steps, acts, or procedures, and

that said alleged letters patent and each and every

of the claims thereof are null and void for want of

invention.

XII.

Alleges that the subject matter of each and every

of the claims of said alleged letters patent number

1,011,484, has been patented or described in various

letters patent of the United States, being printed

publications long prior to the alleged invention or

discovery by the said Almond A. Perkins and

Edward Double or more than two years prior to their

alleged application for letters patent therefor, a

more specific description of which said letters patent

and printed publication, this defendant is unable to

set forth at the time of filing this answer but which

he prays leave may be inserted by way of amend-
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ment to this answer when the same shall have been

discovered.

XIII.

Alleges as a separate and alternative defense that

said alleged letters patent 1,011,484, are wholly void

and without legal effect, for the reason that said

Almond A. Perkins and Edward Double surrepti-

tiously and unjustly obtained the same for which

was invented by this defendant who was using due

and reasonable diligence and adapting and perfect-

ing the same, and who, on October 16, 1909, filed in

the United States Patent Office an application for

letters patent disclosing the same and to whom,

upon such application, letters patent of the United

States number 1,057,789, were on the first day of

April, 1913, duly and regularly granted, issued, and

delivered. [370]

XIV.

Alleges as a separate and alternative defense that

said Almond A. Perkins and Edward Double were

not the original, first, sole, and joint inventors, or

discoverers of any material and substantial part of

the thing alleged to be patented in and by said al-

leged letters patent 1,011,484, but, on the contrary,

the subject matter of each and every of the claims

of said alleged letters patent was well known in the

art and to this defendant, prior to the alleged in-

vention of said Almond A. Perkins and Edward

Double, and more than two years prior to their al-

leged application for a patent therefor, and particu-

larly was known to this defendant who resides at

the Hotel Delmar, Long Beach, County of Los

Angeles, and State of California.
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XV.
Alleges that the said pretended letters patent

1,011,484, are wholly void and of no legal effect for

the reason that the subject matter described therein

and in respectively each and every claim thereof

was in public use in this country prior to the alleged

invention thereof by the said Almond A. Perkins and

Edward Double, or for more than two years prior

to their alleged application for letters patent and

had been abandoned to the public; and particularly

had been so publicly used and practiced by the fol-

lowing named persons at the following named
persons at the following named places : By this de-

fendant at Los Angeles, County of Los Angeles,

State of California, and by various other persons

at various places, particulars concerning which

names and places this defendant has not sufficient

information to set forth at the time of filing this

answer but which he prays leave to insert by way of

amendment when the same shall have been dis-

covered. [371]

WHEREFORE defendant prays that plaintiff's

Bill of Complaint be dismissed and that defendant

have judgment against plaintiff for defendant's

costs and disbursements herein.

WILSON B. WIGLE,
By WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : No. F-70—Equity. In the District

Court of the United States, in and for the Southern

District of California, Southern Division. Per-
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kins Oil Well Cementing Company, Complainant, vs.

Wilson B. Wigle, Defendant. Answer. Filed Feb.

21, 1922. Chas. N. Williams, Clerk. By Edmund
L. Smith, Deputy Clerk. Received copy of the

within answer this 21st day of February, 1922.

Leonard S. Lyon, Attorney for Plaintiff. Westall

and Wallace, Attorneys at Law, Suite 516 Trust &
Savings Bldg., Los Angeles, Phone 65683, Attorneys

for Defendant. [372]

In the District Court of the United States for the

Southern District of California, Southern Divi-

sion.

IN EQUITY—No. F.-70.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

Plaintiff,

vs.

WILSON B. WIGLE and VASCO B. COTTEN-
GIM,

Defendants.

INTERLOCUTORY DECREE.

The cause having come on to be heard, upon the

pleadings and proofs filed on behalf of both parties,

and having been argued by counsel and briefs sub-

mitted.

Now, therefore, upon consideration thereof it is

hereby ORDERED, ADJUDGED AND DE-
CREED AS FOLLOWS, viz.:
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1. That United States letters patent No. 1-

011,484, granted December 12, 1911, for Method of

Cementing Oil Wells, are good and valid in law.

2. That Almond A. Perkins and Edward Double

were the original, first and joint inventors of the

Method of Cementing Oil Wells described and

claimed in said letters patent.

3. That plaintiff, Perkins Oil Well Cementing

Company, a corporation, is the lawful owner of said

letters patent.

4. That between on or about January 1, 1921, and

September 1, 1922, defendant Wilson B. Wigle con-

ducted a business of cementing oil wells within the

Southern District of California and since on or

about September 1, 1922, said business has been con-

tinued and conducted by defendants, Wilson B.

Wigle and Vasco B. Cottengim, as copartners ; that

in the conduct of said business [373] defendants

have infringed upon said letters patent and particu-

larly claim 2 thereof, by employing a method of

cementing oil wells, which includes forcing down the

regular well casing by means of fluid pressure the

cement to be used to fill the space behind the lower

end of the well casing, the pressure fluid being sepa-

rated from said cement by a barrier (such as Plain-

tiff's Exhibit 13), forcing said cement up outside

the casing, and holding the cement in position under

the fluid pressure until the cement hardens ; that the

employment on top of the aforesaid barrier of the

additional cement used by defendants does not avoid

infringement; that mud fluid is the equivalent of

water for the pressure fluid and the use thereof does
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not avoid infringement; and that the aforesaid

method employed by defendants is substantially the

method claimed by claim 2 of said letters patent and

is within the scope thereof.

5. The alleged infringement of claims 1 and 3 of

said letters patent is not passed upon, as in finding

claim 2 of said letters patent infringed the Court

accords plaintiff the relief prayed irrespective of

claims 1 and 3.

6. That plaintiff recover of defendants the profits

and gains which the defendants have derived or re-

ceived by reason of the aforesaid infringement of

claim 2 of said letters patent, and that plaintiff do

recover of said defendants any and all damages

which plaintiff has sustained by reason of said in-

fringement; and that the question of increasing

said damages is reserved for the Court.

7. That this cause is hereby referred to Charles C.

Montgomery, Esq., as Master pro hac vice to take

and state an account of said profits and gains, and to

assess such damages, [374] and to report thereon

with all convenient speed ; that the defendants, their

employees, agents, representatives, associates, work-

men and attorneys, are hereby directed and required

to attend before said Master from time to time as

required, and to produce before him such books,

papers, vouchers and documents and to submit to

oral examination, as the Master may require.

8. That a perpetual injunction issue out of and

under the seal of this Court, directed to the said de-

fendants, their workmen, agents, attorneys, servants

and associates, enjoining and restraining them, and
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each of them, from directly or indirectly infringing

upon Claim 2 of the United States Letters Patent

No. 1,011,484, granted December 12, 1911, which

claim reads as follows:

''The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

9. That plaintiff have and recover judgment

against defendants, Wilson B. Wigle and Vasco B.

Cottengim, and each of them, for the sum of $290.71,

plaintiff's costs and disbursements herein.

Dated June 11, 1923.

TRIPPET,
District Judge.

Approved as to form as provided in Rfale 45

:

WESTALL & WALLACE,
JOSEPH. F. WESTALL,

Solicitors for Defendants.

Decree entered and recorded June 11, 1923.

CHAS. N. WILLIAMS,
Clerk.

By Louis J. Somers,

Deputy Clerk. [375]

[Endorsed]: No. F.-70--In Equity. United

States District Court, Southern District of Cali-

fornia, Southern Division. Perkins Oil Well Ce-
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menting Company, a Corporation, Plaintiff, vs.

Wilson B. Wigle and Vasco B. Cottengim, Defend-

ants. Interlocutory Decree. Filed June 11, 1923.

Chas. N./Williams, Clerk. Louis J. Somers, Deputy.

Lyon & Lyon, Frederick S. Lyon, 312 Stock Ex-

change Building, Los Angeles, Cal. 12/176. [376]

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

IN EQUITY—No. F.-70.

PEEKINS OIL WELL CEMENTING COM-
PANY, a 'Corporation,

Plaintiff,

vs.

WILSON B. WIGLE and VASCO B. COTTEN-
GIM,

Defendants.

WRIT OF INJUNCTION.

The President of the United States of America

to Wilson B. Wigle and Vasco B. Cottengim,

Your Workmen, Agents, Attorneys, Servants

and Associates, GREETING.
WHEREAS, it has been represented to us in our

District Court of the United States for the South-

ern District of California in the Ninth Circuit

on the part of Perkins Oil Well Cementing Com-
pany, a corporation, that it has lately exhibited its

bill of complaint in our said District Court of the
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United States for the Southern District of Cali-

fornia against you, Wilson B. Wigle and Vasco B.

Cottengim, for infringement of United States

Letters Patent No. 1,011,484, granted December 12,

1911,—

NOW, THEREFOEE, in consideration thereof

and of the particular matters in the said bill set

forth, and pursuant to an interlocutory decree en-

tered in said cause on June 11, 19'2'3, we do strictly

command and perpetually enjoin you, the said Wil-

son B. Wigle and Vasco B. Cottengim, your work-

men, agents, attorneys, servants and associates,

and each of you, under the pains and penalties

which may fall upon you and each of you in case

of disobedience, that you forthwith do absolutely

desist and refrain forever hereafter from directly

or indirectly infringing upon claim 2 of said United

States letters patent No. 1,011,484, granted De-

cember 12, 1911, which claim reads as follows:

[377]

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the cement

up outside the casing, and holding the cement

in position under the water pressure until the

cement hardens."

WITNESS, The Honorable OSCAR A. TRIP-
PET, Judge of the United States District Court

for the Southern District of California, at the City

of Los Angeles, in the Southern District of Cali-
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fornia, the Ninth Circuit, this I'lth day of June,

1923.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By R. S. Zimmerman,

Deputy Clerk.

RETURN ON SERVICEi OF WRIT.

United States of America,

Sou. District of California,—^ss.

I hereby certify and return that I served the an-

nexed Writ of Injunction on the therein named

Wilson B. Wigle and Vasco B. Cottengim by hand-

ing to and leaving a true and correct copy thereof

with Wilson B. Wigle and Vasco B. Cottengim

personally at Long Beach in said District on the

12th day of June, A. D. 1923.

A. €. SITTEL,
U. S. Marshal.

By M. J. Finn,

Deputy. [378]

[Endorsed]: Marshal's Civil Docket No. 5031.

No. F.-70—In Equity. United States District

Court, Southern District of California, Southern

Division. Perkins Oil Well Cementing Company,
a Corporation, Plaintiff, vs. Wilson B. Wigle and

Vasco B. Cottengim, Defendants. Writ of In-

junction. Filed June 13, 1923. Chas. N. Will-

iams, Clerk. By Edmund L. Smith, Deputy Clerk.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,
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312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. E. R. B. 3/1. [379]

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

Hon. OSCAE A. TRIPPET, Judge Presiding.

No. F.-70—EQUITY.

PERKINS OIL WELL CEMENTINO COM-
PANY, a Corporation,

Plaintiff,

vs.

WILLIAM B. WICLE and VASCO B. COTTEN-
GIM,

Defendants.

REPORTER'S TRANSCRIPT OF TESTI-
MONY AND PROCEEDINCS ON TRIAL.

APPEARANCES:
For Plaintiff: FREDERICK S. LYON, LEON-

ARD S. LYON, and HENRY S.

RICHMOND, Elsqs.

For Defendants: JOSEPH F. WEST ATJ., Esq.
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Los Angeles, California, April 23, 1923. [380]

TESTEViONY OF CYRUS BELL, FOR PLAIN-
TIFF.

CYRUS BELL, called as a witness on Ibehalf

of the Plaintiff, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. L. S. LYON.)
Mr. LYON.—We will first offer in evidence let-

ters patent in suit 1,011,484, as Plaintiff's Exhibit

No. 1. There is a stipulation, I think, that uncerti-

fied copies may be offered, Mr. WestalH

Mr. WESTALL.—That is correct.

Mr. L. S. LYON.—That is the Perkins and

Double patent in suit.

Q. What is your business, Mr. Bell?

A. I am in the oil well drilling and contracting

business.

Q. How long have you been in the oil well drill-

ing business?

A. I have been in the contracting business about

six months.

Q. How long have you had experience in the

drilling of oil wells?

A. Oh, twenty and a half years.

Q. Where was your first experience in connection

with the drilling of wells?

A. Beaumont, Texas.

Q. What work did you do there?

A. Well, I did all classes of work from roust-

about on to drilling.
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Q. And when was it that you were in Beaumont,

Texas, approximately? A. 1901.

Q. What was your next experience in connection

with the drilling of oil wells?

A. Well, I drilled wells in Texas from about

1902—I became a driller in the latter part of 1902

and I worked in the Texas and Louisiana fields

until 1908 as driller and as superintendent.

Q. Where, in addition to Beaumont, Texas, did

you actually work in connection with the drilling

of wells in Texas and Louisiana?

A. Well, I worked at Beaumont, Sour Lake,

Batson Hunible,— [381]

Q. Did you ever hear of cementing a well while

you were down there prior to 1908?

A. No, sir, I did not.

iQ. Never heard of cementing a well at all?
\

A. No, sir.

Q. Now, after 1908 where did you go?

A. I came to California.

Q. And what did you do here?

A. I came out here in the capacity of driller.

Q. Who for? A. The Standard Oil Company.

Q. Where at?

A. My first job was at Aldemont.
;

Q. And from there where did you go?

A. To Taft, or Midway.

Q. And for whom were you in Taft?

A. For the Standard Oil Company.

Q. As a driller? '

A. No, as a tool foreman. Tool pusher is the

common word used.
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Q. That is a drilling foreman, is it?

A. Yes, sir.

Q. Generally, what are the duties of a drilling

foreman or tool pusher?

A. Well, general supervision of the drilling of

wells.

Q. How long were you tool pusher for the Stand-

ard Oil Company at Taft?

A. About two years and a half.

Q. Then what was your position?

A. Superintendent.

Q. For whom?
A. The Standard Oil Company; the Midway Di-

vision.

Q. How long were you superintendent for the

Standard Oil Company in the Midway field? [382]

A. About two years and a half.

Q. And then what position did you occupy?

A. General superintendent.

Q. For what?

A. For the Midway and Northern district, they

call it. That is north of the Tehachepi.

Q. For what company?

A. For the Standard Oil Company.

Q. How long were you general superintendent?

A. About three years.

Q. And what position did you occupy after that?

A. Assistant manager.

Q. For the Standard Oil Company?

A. Yes, sir.

Q. And after that? After you were assistant

manager what position did you occupy?
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A. I was manager of the producing department

for a short time.

Q. And then you went into the contracting busi-

ness for yourself? A. Yes, sir.

Q. Now, when you got to California in 1908 and

went to work for the Standard Oil Company, were

they cementing wells? A. Yes, sir.

Q. Did you have personal experience from per-

sonal work in cementing wells for the Standard Oil

Company^ A. Yes.

Q. What methods were heing used, if you re-

member ?'

A. Why, they used the dump-bailer method, and

the tubing method, they call it.

Q. Were those the only two methods that they

were using for shutting off water by cement?

A. Yes.

Q. Will you describe the dump-bailer method?

A. Well, a hole was drilled with the tool—or the

casing was carried along at the time they were

making a hole. I mean cable tools. There are

two systems—the rotary system and the cable

[383] tool system—and if you are drilling a hole

with cable tools you have to have your casing in

the hole.

Q. (By the COURT.) The casing goes down first ?

A. Yes, it goes down on the outside of the tool.

It is carried within say 10 or 15 feet of the bottom,

sometimes 40 feet of the bottom, and when they

are ready to cement they find a suitable formation.

Using the dump-bailer system, they have a bailer

—

well, it is nothing more than a dart bottom bailer.
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The COURT.—I don't know what that is.

A. Well, it is made out of a piece of pipe, Judge,

with, you might say, a ground joint on the inside.

This dart is put in there and welded. There is a

bowl put in and fitted in, and set on the inside of

the bottom of the bailer, and this dart sticks down

below the bottom of the bailer so that when it

strikes bottom it shoves it up and opens up the

seat where this bowl sets in, and a joint of pipe

would be tied into the top of the bailer on the inside,

so that it would seat down on this seat, so that the

bowl could seat and make a joint; then when it

is pulled up the cement would run out of the

bottom of the bailer.

A. (Continuing.) After you got enough cement

dumped in the hole you pull your casing up to

the top of where you figure this cement will be and
fill your casing with w^ater and then put a plug in

the top, a tight plug, and you back your casing

down, and as you back it down that is supposed

to shove the cement up and on the outside of the

pipe—or the casing.

Mr. L. S. LYON.—In the examination of any
of these witnesses, your Honor, they are entirely

for the benefit of the Court, and if the Court would
care at any time to ask any questions in any way,
we will be glad to have the Court do so. [384]

The COURT.—I may want to do that, whether
you consent or not.

Mr. LYON.—Well, I wanted to make the invita-

tion.



(^ Perkins Oil Well Cementing Company. 427

(Testimony of Cyrus Bell.)

Q. How many sacks of cement were used by the

dump-bailer method by the Standard Oil Company

in those days in cementing their wells in your

district f

A. I would say from twenty to sixty sacks.

Q. How much cement does it require to cement

a well of the type now being cemented, say, in

Santa Fe Springs and the Long Beach field

f

A. Well, on our long water strings, they usually

use about 400 sacks.

Q. (By Mr. L. S. LYON.) Did you have super-

vision for the Standard Oil Company at any time

of their cementing operations? A. Yes, sir.

Q. To what extent?

A. Well, I have been on the jobs and watched

the operation and watched the casing.

Q. (By the COURT.) Since when?
A. Since 19i—with this Perkins system, you are

now speaking about, are you?

Q. (By iMr. LYON.) No, with any system.

A. Since the first part of 1909.

Q. And continuously up until you went in the

contracting business for yourself?' A. Yes, sir.

Q. How many wells do you suppose have been

cemented under your supervision, in round figures,

according to your best judgment?

A. You mean wells where I have actually been

on the job?

Q. Yes. A. I would say 200 or 250.

Q. How many jobs have been cemented by the

Standard Oil Company under your supervision

generally or under your responsibility?
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A. I wouldn't be able to say as to the numlber

of jobs. It is a great number. [385]

Q. Now, going back to this dump-bailer method,

about what proportion of successful jobs were be^

ing obtained in those days by the Standard Oil

Company with the dump-bailer method?

A. Oh, I would say 5%.

Q. One out of twenty?' A. Yes.

Q. And what difficulties or what objections were

there to the dump-bailer method?

A. Well, one objection was we couldn't get

enough cement in to do the job as we thought it

should be done.

Q. Why not?

A. The cement would set before we could get

enough dumped in the hole; that is, it would get

its initial setting.

Q. In other words, you would put one container

down and dump it, and by the time you could get

enough containers down the first one or the first

few would be set; is that correct? A. Yes.

Q. Now, any other objections to the dump-bailer

method ?i

A. Well, the cement could very easily go up on
one side of the casing. In other words, the casing

might be right up against the wall on one side and
no cement would get around that particular part

of the casing.

Q. What is the usual condition in regard to

casing in a well ; is it unusually right plumb in the

middle? A. Well, I wouldn't say it is.

Q. Now, you say they were using the tubing
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method of cementing wells. Will you describe the

tubing method that was being used by the Standard

Oil Company in 1908 when you went there?

A. Well, you would make your hole, put your

casing in, and then put what we call a wall packer

on the bottom of the tubing, and run the tubing in

to the bottom joint, or the second joint from the

hottom, with a string of casing, and set the packer

and pump the cement in through the top and down

to the bottom and around outside of the casing.

[386]

Q. Is there any plug or barrier used in that

tubing method, of any kind? A. No, sir.

Q. What success did the Standard Oil Company
have, to your knowledge, with the tubing method

in those days? A. Why, I would say 10%.

Q. One job out of ten? A. Yes.

Q. (By the COURT.) Were successful or fail-

ures? A. Successful.

Q. Only one job in ten successful? A. Yes.

Q. (By Mr. L. S. LYON.) And only one joh in

twenty successful with the dump-bailer; is that

correct, Mr. Bell? A. Yes, sir.

Q. Now, what were the objections to the tubing

method, or what were the difficulties with it?

A. Well, there is quite a bit of delay in getting

your casing cemented after you have your hole

made and your casing in. On a hole of 3,000 feet

it would probably take you from six to seven hours

to put in a string of tubing.

Q. Was there any o^bjection to that, outside of
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the length of time and the labor of putting in the

tubing fi

A. At times it is impossible to keep the casing

free very long, particularly in a rotary hole.

Q. In cementing a well what is the practice in

regard to keeping the casing free?

A. Work it up and down in the hole.

Q. What do you mean by working it—moving it

up and down during the time you are cementing'?

A. Yes. It is swinging on a set of elevators,

with about five to nine casing lines, and they pull

it up and down in the hole. [387]

Q. What do they do that for I

A. To keep it free; to keep it from freezing; to

keep the formation from settling around the outside

of the casing.

Q. What do you mean by the formation settling

around the outside of the casing?

A. Well, the hole would cave more or less, and the

formation naturally tries to settle to the bottom of

the hole, and in doing that it very often freezes the

casing.

Q. In otiier words, it binds the casing so that you

can't move it?

A. So that you can't move it either up or down.

Q. Now, what is the objection to casing freezing?

A. Well, on a cement job, if it is froze you can't

get circulation all around the pipe; and if you can't

get circulation all around it, you can't get your ce-

ment entirely around it. Another thing, your casing

might possibly be off bottom a ways and naturally
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wouldn't make a cement job—or a water tight job,

I should say.

Q. With the tubing method, then, the difficulties

with it were the time it took to rim in the tubing and

the fact that during that time there was a likelihood

of your casing freezing on you ; is that correct I

A. Yes.

Q. Now, was there any other objection to the tub-

ing method?

A. Well, we left cement in the tubing at different

times.

Q. You mean, you didn't know where the cement

was when you finished the job and it was not in po-

sition ?

A. Yes ; and if we should happen to lose our circu-

lation while we were pumping the cement in, we
would be unable to get all the cement pumped out

of the casing.

Q. With some of those jobs that you observed in

trying to use the tubing method, did you freeze your

pipe?

Q. Can you remember any particular well that

there was a failure on for the Standard Oil Com-
pany by the tubing method ? A. Yes, sir.

Q. What well, for example? [388]

A. Well No. 3 on Section 28 in the Midway dis-

trict.

Q: And was the method that was employed in

cementing that well this tubing method you have

described? A. Yes.

Q. What happened ?
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A. Well, we lost circulation and didn't get the

cement pumped out of the tubing. We had a left-

hand thread immediately above this tubing packer.

There is a right-hand thread so that you can back off

above the packer. This left-hand thread was im-

mediately above the packer, put in there so that if

the packer froze we could back the tubing off and

pull it out. But we didn't get all the cement out of

the tubing, so that we were unable to back the tubing

off with this left-hand thread or pull the packer out.

We fished out most of the tubing and left a part of

it in there with the packer and went in to try to drill

it out, and finally drilled out through side of casing.

Q. Now, do you remember that there were any

other times that the cement set in the tubing on

those tubing jobs for the Standard Oil Company?

A. Yes.

Q. Were they few or numerous?

A. Well, there were several.

Q. What did you do with the tubing that the

cement was set in ?

A. Well, I suppose there is some of it around

there on Section 14 now. We later rigged up a con-

traption to drill the cement out of the tubing and re-

claim the tubing.

Q. Was there any use made of this cemented tub-

ing at all, that you know of?

Q. (By Mr. LYON.) How long did the Standard

Oil Company continue to try to use the tubing and

dump-bailer methods from the time you first learned
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of it in 1908 until you heard of the Perkins method ?

[389]

A. Why, it was sometime in 1913 when they began

to use the Perkins method practically altogether.

Q. Now, will you tell us the circumstances under

which you first learned of the Perkins method of

cementing wells'?

A. By talking with Mr. Perkins.

Q. Were you acquainted with Mr. Perkins?

A. Yes.

Q. And under what circumstances did you become

acquainted with him?

A. Mr. Perkins was working for the Standard

Oil Company in the Midway district at the same

time that I was.

Q. What was Mr. Perkins' position?

A. I think Mr. Perkins was production foreman.

Q. And during that time that Mr. Perkins was

production foreman for the Standard Oil Company
in the Midway District, did he have anything to do

with the cementing of wells, to your knowledge?

A. Yes, more or less. We were all working to-

gether, all working for the interests of the company,

and Mr. Perkins, having a wide range of experience

in drilling and producing wells, offered us help.

Q. And while Mr. Perkins was superintendent

there, or foreman, what position did you have ?

A. I was drilling foreman.

Q. And what methods were being used; what
methods of cementing wells were tried then, at that

time? A. The dump-bailer and tubing methods.
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Q. Those were the only two methods? A. Yes.

Q. How long was Mr. Perkins with the Standard

Oil Company in that capacity, as far as you remem-

ber? A. About eight months or a year.

Q. And what success did you have with cementing

your wells at that time ?

A. With the dump-bailer?

Q. Well, with any method that you used then.

[390]

A. We got about 10% of jobs with the tubing, and

possibly 5% with the dump-bailer.

Q. Did Mr. Perkins leave the Standard Oil Com-
pany, to your knowledge, at that time, after the fail-

ure of this cementing work?

A. I think Mr. Perkins left the Standard Oil

Company, in the latter part of 1910.

Q. You are not sure of that date, are you?

A. No.

Q. And when did you hear of him again after

that?

A. No, it was in the latter part of 1909—I will

correct that—in place of 1910, as I remember.

Q. Under what circumstances did you next learn

of Mr. Perkins?

A. Well, as I remember it, Mr. Perkins came back

to the Midway district there, was the next time I

heard of him.

Q. Did he have anything or show anything to you

about the cementing of wells at all?

A. Yes, he did, when he came back.

Q. What did he have to show you or offer you ?
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A. He had some packers.

Q. Well, what did he tell you the packers were

for? A. To be used in cementing.

iQ. Had you ever heard of him using a packer in

cementing wells before Mr. Perkins showed it to

you in the Midway district at the time you mention ?

A. Not plugs. I used the word ' 'packer," but I

should have used the word "plug."

Q. You never heard of them using plugs before?

A. No.

Q. Later you were present at a well cemented by

Mr. Perkins by the use of plugs? A. Yes.

Q. For whom was the first well cemented that you

were present at and in which the Perkins plug

method was used?

A. The Standard Oil Company. [391]

Q. What well was that, if you remember?

A. 28, No. 2, in the Midway district.

•Q. And do you remember the approximate date?

A. It was in the latter part of 1910.

Q. Will you describe the method with which that

well was cemented, as nearly as you can remember
it?

A. It was cemented by the Perkins-Double pro-

cess, using the plugs. The plugs were made of cast

iron at that time ; at the present time they are made
of wood.

Q. How was the cement introduced into the well?

A. Why, the first plug was put in and then the

cement was pumped in immediately after this plug,

. and then the second plug was put in, and after the
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second plug was put in the cement was pumped down

to the bottom and around the outside of the casing.

Q. What was it pumped through? You say it

was pumped into. A. 6% casing.

Q. Had you ever known or heard of a cement job

in which cement was pumped through a regular

well casing before? A. No, sir.

Q. Had you ecer heard of a cement job in which a

plug or barrier was used before ? A. No, sir.

Q. What result did you get on that 28 No. 2 well,

that very first job ? A. We got a job.

'Q. What do you mean by a job ?

A. A water tight job. We got the water shut off.

Q. It was a success, then f A. Yes.

Q. Now, at that time what was your position with

the company?

A. I was tool pusher ; drilling foreman.

Q. And after that, were any other wells cemented

for the Standard Oil Company by Mr. Perkins?

A. Yes. [392]

Q. To what extent, do you know?
A. Well, not very many for quite a while.

Q. What was the reason that the company went

rather slow on taking up Mr. Perkins' method, if

you know ?

A. Well, the Perkins-Double method was some-

thing new and had not been tried out enough times

for us to make up our minds whether it was really

a success or not.

Q. (By L. S. LYON.)' And do you remember on

what basis Mr. Perkins cemented the first well for
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the Standard Oil Company, who furnished the equip-

ment, and what the general arrangement was?

Q. (By Mr. L. S. LYON.) Was there a written

contract, that you know of, for the cementing of the

first well f A. Not that I know of.

Q. Do you know, generally, what the arrangement

was*?

A. No, I don't know what the general arrange-

ment was.

Q. (By Mr. LYON.) Do you know what Mr. Per-

kins furnished or what the company furnished?

A. Yes, sir.

Q. All right ; what did Mr. Perkins furnish ?

A. Mr. Perkins furnished the plugs.

Q. And anything else?

A. That was all, as I rememher it.

Q. Who was present on behalf of Mr. Perkins at

the cementing of the well?

A. I think Mr. Perkins was ; I am not positive.

Q. What did the company furnish; anything else

that was used there ?

A. All the equipment necessary to

—

Q. Pumps and mixers and the lines ?

A. Pumps and mixers, and the lines and boxes

and hose and

—

Q. And was it the policy of the Standard Oil

Company at that time to employ an outside man to

do work on its wells, or did the company drill its

own wells and furnish its own men and equipment?

[393]



438 J. M. Owen vs.

(Testimony of Cyrus Bell.)

A. They drilled their own wells and furnished

their own equipment.

Q'. Was the employment of a man like Mr. Per-

kins to come in and cement a well out of line with

the policy of the company at that time, if you know ?

A. Well, I don't know as it was out of line with

the policy of the company, but I know there was no-

body else on the outside came in to help us drill

wells.

Q. It was something that had not been done be-

fore? A. Yes.

Q. Now, go ahead and tell us what else Mr. Per-

kins had to do with cementing wells for the Standard

Oil Company after this first well.

A. Well, I don't remember the next well that was

cemented, but he began from the time of this water

shut-off on 28, No. 2. He began to do cementing

from time to time, until along in 1913 Mr. Perkins

done practically all the cementing, that is, the regu-

lar cement jobs.

Q. And since that date, to your knowledge, has the

Standard Oil Company standardized at all times on

the Perkins method?

A. They have used nothing else but the Perkins

method.

Q. (By the COURT.) Since when?

A. Since along, I would say, in the latter part of

1913.

Q. (By Mr. LYON.) Now, let us go back to the

Perkins method. What is the advantage of using
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the regular well casing in lieu of tubing from the

standpoint of the cementing of the well?

A. It is much quicker, would be one advantage;

and another is, that you can keep your casing free

and get your cement in place in better shape than

you could with tubing.

Q. Now, on the question of the time factor, how
long does it take to cement a well on an average with

the Perkins method, say a 4,000-foot well?

A. Oh, about two hours—from one hour and

twenty minutes to two hours. [394]

Q. How long does it take to cement a well of

the same depth by the tubing method, figuring the

placing of the tubing as part of the cementing job?

A. About eight hours.

Q. Then you have that time saving and you have

the fact that you can work your casing and keep up
your circulation? A. Yes.

Q. That is the advantage of using the regular well

casing as disting-uished from putting tubing in the

well? A. Yes.

Q. (By the COURT.) Suppose the well has

different size casing; what do you do then?

A. Well, just what do you mean. Judge?

Q. They put down a well sometimes to a thousand

feet and set off and put a smaller casing in.

A. Yes. Well, when I said wells such as are

drilled in the Santa Fe Springs district here, they

land around—oh, from 3,500 to 4,000 or 4,200 feet of

casing. They have different size casing. Very few
strings of lO^inch that I know of at 3,500. They
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are usually around 3,000 feet—the lO-inch. After

they land a string of 10-inch, naturally the next is

a smaller string; either 8 or 6%-ineh.

Q. How do you get the cement down there with

plugs'? You can't have a plug that will pull that

10-inch casing through

—

A. No, the 10-inch is landed at 3,000 feet; then

your water string will be landed at 3,500. You use

8-inch pipe on the inside of the 10-inch. The 10-inch

is landed on the bottom of the hole, at, say, 3,000

feet; then you want to land the 8ii/4-inch at 3,500.

You make your hole to 3,500, and then you put your

8-inch on the inside of the 10-inch. Then you have

a plug that fits this 8-inch inside of the 10-inch, and

the circulation goes down through the 8-inch, back

on the outside of the 8^inch and between the 8-inch

and 10-inch. [395]

Q. (By Mr. LYON.) With that kind of an ar-

rangement, what size plug would you use?

A. You would naturally have to have plugs that

fit the string of casing that you were trying to

cement.

Q. (By the COURT.) You you mean to say

that if you have 3,000 feet of 10-inch and below that

500 feet of 8-inch, that in order to cement you would

have to put on top of this 3,000 feet of 8-inch to meet

the other 8-inch pipe below?

A. Yes. You would have to have 8>-inch pipe

from top to bottom.

Q. (By Mr. LYON.) And is that cemented per-
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manently in the well in spite of the 10-inch pipe that

is above it, at a higher level ? A. Yes, ordinarily.

Q. (By the OOiURT.) And you leave the 8-inch

pipe in ?

A. Yes.

Q. (By Mr. LYO'N.) What do you call that 8-

inch pipe in an arrangement such as you have de-

scribed'? A. A water string.

Q. Why do you call it a water string ?

A. It is the last string that is landed above the

pay formation—gas or oil.

Q. And does the water string always run from the

place at which it is landed clear to the top of the

well? A. Yes, sir.

Q. And the other casings that have been put in

before are just additions, then, or extra in the wells I

A. Yes; outside strings. They call them con-

ductor strings, sometimes.

Q. Now, what function does the bottom plug per-

form with the Perkins method?

A. It keeps the cement from mixing with the

fluid below the bottom plug, and acts as a landing

place for the second or top plug that comes in.

Q. What function is performed by the top plug?

[396]

A. The top plug keeps the cement from—or the

water that is forcing the cement down—^from mix-

ing with the cement while it is traveling down
through the casing; also acts as an indicator when
the cement gets to the bottom and on the outside of

the casing, and keeps any water from passing by
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this plug after it is landed at the bottom, that is,

after the cement is at the bottom and on the outside

of the pipe.

Q. And what is the advantage of having the top

plug land and be arrested at the bottom of the casing

or water string f

A. It is an indicator that the cement is in place.

Q. How does it indicate %

A. The pump pressure runs up.

Q. And what does that do, the running up of your

pump pressure ?

A. Well, if it runs high enough, the pump will

stop.

Q. And when your piunp stops what do you know

then—the man at the top of the well?

A. You usually know that the cement is in place.

Q. (By the COURT.) That is to say, it has

gone up around the outside of the pipe ?

A. Yes, down to the bottom and up around the

bottom of the pipe.

Q. (By Mr. LYON.) Now, you say an additional

advantage of that plug landing and stopping is the

fact that you can't force any of your fluid past the

plug and wash the cement away from the bottom of

the shoe of the water string. Is that correct ?

A. Yes.

Q. Please describe to us what function the plug

might serve in the event there was a hole in the

casing that you did not know about when you

started cementing your well, and a hole developed
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in your casing. What function would the top plug

serve, if any?

A. Well, if there was a hole in your casing, the

cement would naturally turn back when it gets down

to that hole. In other words, it would go out

through the hole and back to the surface. And this

plug will stop it immediately below the hole. [397]

Q. And when you determine where the hole is,

what can you do from the standpoint of the man at

the top of the well?

A. You can run a bailer in the hole.

Q. And measure from the top of the hole down

—

A. Measure from the top of the hole down to

where you strike the plug.

Q. And therefore the top plug can serve the pur-

pose of telling you where the hole is that your

cement has leaked out ? Is that correct ? A. Yes.

The COURT.—I don't imderstand the reason for

that top plug stopping there, if it is of any import-

ance.

Q. (By Mr. LYON.) Will you explain to the

Court why the top plug will stop immediately below

the hole or the leak in the casing ?

A. Because if the hole, we will say, is a thousand

feet from the bottom of the string of pipe, it takes

that much pressure to lift that thousand feet of

fluid above what it would the 2,000 feet. You see,

there is 2,000 feet of casing in there and the hole is

1,000 feet. If there was no hole in the casing, it

would take more pressure to get your circulation

down to the bottom and around the outside of the
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pipe. And the value of this plug would be that if

there is a hole in your casing and your cement back

on the outside, you can go in there and locate just

where this hole is when you find the plug. It will

stop immediately after it gets below the hole in the

casing.

Q. Now, it doesn't go any further than immedi-

atel}^ below the hole in the casing, because the pump
will pump the fluid out through that hole. Is that

correct? A. Yes.

Q. And therefore that plug will deflect the fluid

out through the hole and you get your result at the

top of the well. Is that correct? A. Yes. [398]

Q. Now, were you acquainted with Edward

Double? A. Yes, sir.

Q. How long did you know Mr. Double?

A. Since 1908'.

Q. Did you ever make any arrangements with Mr.

Double whereby you acquired an interest in the Per-

kins Oil Well 'Cementing Company ? A. Yes, sir.

Q. What was the general basis of that arrange-

ment?

A. I had an interest in a patent rotary top, grip

rings, with Mr. Double, and I traded him my in-

terest in that for a part interest in the Perkins

Cementing Company.

Q. And you still own that interest ?

A. Yes, sir. [399]
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CYRUS BELL recalled.

Cross-examination.

(By Mr. WESTALL.)
Q. Have you any interest in the Perkins patent

in suit? A. I beg pardon?

(Qtuestion read.)

A. I have an interest in the Perkins Oil Well

Cementing Company, yes.

Q. You own stock in that company? A. I do.

Q'. When did you acquire that stock?

A. Why, I acquired that stock in 1912, I think

it was, or 1913. I couldn't give the exact date,

but I would say it was along in 1912. or the first

part of 1913.

Q. (By Mr. WESTALL.) And what was your

employment at that time?

A. I was Superintendent in the Midway Dis-

trict for the Standard Oil Company.

Q. What was the occasion of your acquiring the

stock in the Perkins Oil Well Cementing Company
at that time?

A. As I testified this morning, I had an interest

in a patent with Mr. Double and I was down at his

plant one day and offered to make him a trade, and

he said, "All right, I will trade with you"; so, like

swapping horses, I thought I was getting the best

of the deal.

Q. Was it not understood between you at that

time that you would use your influence to have that

method used by the Standard Oil Company?

A. No, sir, it was not.

Q. After you acquired that stock, however, you
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did use that method, did you not?

A. We used the method, yes.

Q. (By the COURT.) Did your superior officers

know that you had this interest at that time?

A. Yes, sir. At the time I was made super-

intendent in the Midway [400] district I went

to Bakersfield and met F. H. Hillman and J. M.

Atwell, and I told them of it at that time; and J.

R. McAllister was also in the conference.

Q. (By Mr. WESTALL.) When did you first,

after coming to California, which I understand was

in 1908, see your first job of cementing a well ?

A. Well, I went to Taft in 1909 in January, the

latter part of January, I wouldn't want to fix any

date. It was not a great while, though, after I

landed in Taft.

Q. And what was that first method that you em-

ployed in 1909?

A. As I remem!ber, it was a dump-bailer.

Q. Soon after that did you see the tubing method

used?

A. Well, I would not want to say how long it was.

It was not a great while.

Q'. In 1909?

A. No, it was later than 1909. I would say it

was in 1910; possibly the first part of 1910.

Q. Now, in that tubing method that you say in

1910, was the packer used at the bottom or at the

top of the well?

A. At the bottom of the tubing in the bottom

of the well.

Q. Yes, I meant at the bottom of the tubing.
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How many jobs did you see or have an opportunity

to observe where the packer was at the bottom of

the tubing?

A. Well, there was quite a number of them, I

would want to say how many.
Qi. In the same year, 1910? A. Yes.

Q. Were those successful jobs?

A. Some of them.

Q. When did you first observe the tubing method

used with the tight head, with the bottom packer

omitted ?

A. That was quite a while after that. I don't

remember. I would say in about 1913 or 1914.

Q. Not until about 1913 or 1914?

A. I do not think it was before that. [401]

Q. Is it not a fact that if no barriers are used

between the water and cement the cement will not

mix with the water to any appreciable degree ?

A. I would say that the cement would mix more

or less vdth the water, or mud, or whatever the fluid

might be, depending entirely—or depending largely,

rather—upon the depth of the well and the distance

you shove this cement.

Q. Have you ever had any actual experience or

performed any actual tests to determine whether

that was a fact or not?

A. In drilling out cement where you have cement

left in the casing you will pretty nearly always

find a certain amount of sludge on top of your

cement.

Qi. How much?
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A. "Well, that depends on the volume of cement

you put in, more or less.

Q'. Can you give an approximate amount?

A. No, I would not want to say how many feet.

Q. If you use water on top would the water mix
with the cement?

A. Not as badly as it would if there was water

on the bottom—or water under the cement, I

would say.

Qi. Well, if you used water would cement harden

in water?

A. Cement is heavier than the water, and if you

have your water above I would not think the water

would penetrate the cement as badly as the cement

would penetrate the water below, due to the dif-

ference in the weight of cement and water.

Q. Now, if you use mud and it mixes with the

cement, the cement will not harden, will it?

A. No, it will not. That is, if you get enough

mud mixed with it.

Q. That is what you call sludge, is it?

A. No; sludge is a very light quality in the ce-

ment. The cement is mixed in a big container

possibly holding three hundred sacks of cement,

and water enough to mix it, and this light stuff

always comes to the top of the container as it is

mixed, and that is the last stuff that goes in the

hole. When you pump it in this sludge [402]

stays on top and you take your cement out of the

bottom of the container, and the sludge is the last

part of the cement that goes in.
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Q. Now in drilling out, if you use mud do you

find that there is cement there that has not

hardened f

A. When you first strike the cement it is usually

soft, but after you get into it a few feet it

hardens up.

Q. Why is it soft on topi

A. On account of this sludge being the last

stuff that goes in there, and, possibly, the mixing

w^ith mud.

Q. That is not on account of having mud there I

A. Well, it might possibly be on account of the

mud. If you put it in with these packers or bar-

riers, or whatever they call it, and if they leak,

it would be partly mud.

Ql. (By Mr. WESTALL.) Now you referred on

your direct examination to the Perkins method

several times. Please describe what you under-

stand to be the Perkins method.

A. The Perkins method is the use of packers.

This is the top packer (referring to model), and

they have another packer that they call the bottom

packer; and aside from this they have their equip-

ment mounted on trucks and wagons that they haul

around from place to place. That is what I would

call the Perkins system or method.

Q. Which of the packers is the one that you

have just referred to; is that the top packer,

Plaintiff's Exhibit No. 4 for Identification?

A. Yes, sir.

Q|. Can you produce the bottom packer I
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A. Yes, there is a bottom packer there. (Pro-

duces model.)

The COUET.—Let that he marked Plaintiff's

Exhibit No. 5 for Identification.

Q^ (By Mr. WESTALL.) Now, please state

what the purpose and advantage of the use of that

bottom barrier or packer is, according to your

understanding. [403]

A. On a great many of the cement jobs after we

have our casing in and have tried for circulation

and mixed our cement, in the meantime we pump
in a few barrels of water, maybe twenty-five or

thirty, or possibly a hundred barrels of water or

fifty, to thin up the mud; then we put this packer

in, and the cement in on top of it. We pull our

casing up off the bottom of the hole possibly twelve

inches. When we get our circulation we always

find bottom; and after this packer is put in and

the cement goes in there with it, it keeps the ce-

ment from mixing with the fluid below the packer,

and top of it is left in the bottom of the casing

so that it acts as an arrest for the second packer

when it comes down. In other words, it keeps

the cement and this mud fluid, or water, or which-

ever it might be, separated as it travels down. And
this washer here, due to the pressure on top of it,

if there should happen to be any mud on the wall

of the casing, this will shove it right down. In

other words, it would clean the well casing off.

Q. Is it necessary to use that bottom packer to

separate the cement and the water?
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A. Yes, sir; I would say so.

iQ. Now what is the object of the upper packer?

A. That is to keep the cement and the fluid above

the packer; to separate it; and to act as an in-

dicator when it strikes this that the cement is in

place that has been pumped down around the shoe

and up back of the pipe, and that some of it is

left in the casing. They usually put a separator

of about ten or twenty feet in between these two

plugs, figuring to leave enough cement in there so

that if there is any sludge to speak of in the casing,

it will be left up around the inside and we will

have good cement down around the bottom of the

pipe. [404]

Q. Is it necessary in your estimation to have

that upper plug to separate the water from the

cement? A. Yes, I would say so.

Q. So that is necessary to use both of those

barriers in order to successfully operate under the

Perkins patent; is that what you understand?

A. Well, I don't know as it is necessary to use

both plugs to operate under the terms of the patent,

but I would say that both plugs would be essential

to the getting of a good successful water shut off.

Q. To the separation of the water from the ce-

ment both plugs would be essential; is that correct?

A. Yes.

Ql Now you stated as I understand you, on

direct examination, that in the use of the tubing

method ten per cent of the jobs were successful;

is that correct?
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A. I said about ten per cent, as I remember.

Q. Who did that tubing method work for you I

A. We boys did on the property.

Q. You had not had very much experience before

that time in oil well cementing, had you?

A. Not a great deal.

Q. Now what did you do when you failed with

the tubing method?

A. Well, if we were not too close to the oil sand,

we usually put in another string of pipe and did

the job over, sometimes by landing the pipe in the

formation and making formation shut offs and not

using any cement at all.

Q. Is it not a fact that the principal value of

a plug is that it acts as an indicator rather than

as a separator for the cement and water? [405]

A. It acts as both.

Q,. (By Mr. WESTALL.) Which is the more

valuable advantage of the two?

A. Well, it would be rather hard to say. Both

of them are very essential.

Q. That is, it would be very essential that the

water be separated from the cement would you say?

A. Yes.

Q. Now, when did you first adopt this Perkins

method ?

A. Oh, in the latter part of 1912 or 1913. Now I

want to add to that that we in the latter part of

1910, I think it was, along in October possibly,

did our first job with the Perkins Cementing Com-

pany, and from that time on we did more work
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from time to time; but as to just the time when it

was adopted, I would not just say about that. I

think it was in the latter part of 1912 or 1913.

Qj. Now, how many jobs by any other method

of cementing had you been connected with before

that time?

A. I would not want to say.

Ql Could you approximate the number?

A. SeA^eral I would say.

Q. Two or three?

A. Well, thirty or forty, possibly, or maybe
fifty.

,Q. Are you sure it would be as many as thirty

or forty? A. Well, I would say yes.

Q. And those were done by what method?

A. Part of them by the tubing method and part

of them by the dump-bailer.

Q. How many with the dump-bailer?

A. I would not want to say.

Q. Could you approximate? A. No.

Q. You couldn't say whether they were half or

three-quarters ?

A. It might be possibly around fifty-fifty, but

I wouldn't say.

Mr. WESTALL.—That is all. [406]

Redirect Examination.

(By Mr. LYON.)

Q. Who in the Standard Oil Company had the au-

thority and gave the direction to adopt the Perkins

method as a standard method for cementing wells?

A. Mr. Atwell.
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Q. What position did Mr. Atwell have with the

(Company ?

A. He was general manager of the producing

department.

Q. You state that you had about five per cent suc-

cessful jobs with the dump-bailer and ten per cent

with the tubing method with the Standard Oil Com-

pany at that time. What per cent of successful

jobs did you gQi with the Perkins method!

A. Well, our percentage was fair to start with.

As we did more work we got more successes.

Q. What figures would you give as the measure-

ment of your success?

A. Well, in 1915 or 1916 we worked up some fig-

ures on that. I think it showed, as I remember

now, about 97 per cent. This was all the work

that we did in the State. Now I understand that

some of those were failures due to not landing

the water string in the right place. In other places,

we landed it too close to the water sand. We found

water immediately below the bottom of the pipe,

and it was called a failure.

Q'. Since you have left the Standard Oil Com-

pany you have been contracting, and who have you

been drilling wells for?

A. Standard Oil Company and a fellow from New
York by the name of Hopkins.

Ql You have had contracts from the Standard

Oil Company to drill their wells ?
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A. Yes, I drilled two wells for them since I left

them in October.

Mr. L. S. LYON.—That is all.

Mr. WESTALL.—That is all. [407]

TESTIMONY OF L. J. KING, FOR PLAIN-
TIFF.

L. J. KING, called as a witness on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. L. S. LYON.)

Q. Please state your name. A. L. J. King.

Q. What is your business, Mr. King ?

A. I am employed by the Associated Oil Company
in the oil business.

Q. What position have you with the Associated

Oil Company?

A. General superintendent.

Q. How long have you been in the oil business?

A. For something like twenty-six years.

Q. Are you familiar with the cementing of wells?

A. Yes, sir.

Q. What was your first experience in connection

with the cementing of wells ?

A. Well, my first experience commenced along

in the latter part of 1906.

Q. With whom?
A. The Associated Oil Company.

Q. What method did you use?
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A. We used then what is called the tubing and

packer method.

Q. Are you acquainted with the Perkins method

of cementing wells'? A. Yes, sir.

Q. When did you first leam of the Perkins

method, and under what circumstances, if you re-

member ?

A. Well, I think the first I knew of the Perkins

method was about 1910, as I recall, and we com-

menced using it in 1911 and have used it universally

since.

Q. You use the Perkins method exclusively where

you have a water string to land for a regular shut-

off job? [408]

Q. (By Mr. L. S. LYON.) Well, what do you

mean by "exclusive," Mr. King?

A. I mean we use the Perkins method in prefer-

ence to all others and practically do all of our work

with the Perkins method.

Q. Will you describe generally what you mean by

the Perkins method?

A. Well, the Perkins method is the use of two

packers, one ahead of the other, with the cement

between, and forcing it dow^n the casing. It is used

without the use of tubing.

Q. Do you consider the Perkins method an ad-

vantage over any other method ?

A. We certainly do, as far as we know at the

present time.

Q. In your experience with the tubing method of

cementing, do you believe a well of the kind you
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have at Santa Fe Springs to cement could be success-

fully cemented with the tubing method?

Q. (By Mr. L. S. LYON.) You have actually

attended personally the cementing of wells with

the Perkins method?

A. I have supervised the cementing of a great

many wells with the Perkins method and other

methods, yes.

Q. And are you personally familiar with the

cementing of wells and the results that you get and

the method that you use? A. Yes, sir.

Q. Now, do you believe that one of your 4,000-foot

wells at Santa Fe Springs could be successfully

cemented with the tubing method?

A. It might be, the hazards are so great that we
never attempt such a thing.

Q'. What are the hazards with the tubing method ?

A. Well, the loss of packer in the hole; the loss

of tubing in pulling it through mud fluid; and I

doubt if the casing could be satisfactorily handled

with the tubing in the hole on account of the ex-

treme depth to which they are drilled there ; that is,

handling the casing and the tubing at the same time,

which would be ordinarily required when we use

tubing and packer. As a [409] matter of fact,

we would not want to attempt such a thing.

Q. What is the advantage of using the plugs with

the Perkins method?

A. The plugs keep the cement from mixing with

the various fluids in the hole, whatever they may
be. That is one benefit, and the advantage of being
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able to handle your casing and move it while you

are putting your cement in without any detriment

or any complicated machinery to go with it. One

of the principal benefits is to determine when the

cement is back of the pipe, which the upper plug

or packer will tell you.

Q. Before you learned of the Perkins method

had you ever heard of cementing a well by pumping

through casing? A. No, I never had.

Q. Had you ever heard of using the plug for

either indicating when the cement was out of the

hole or for acting to separate the cement from the

fluid that was forcing the cement?

A. No.

Q. You were in a position to know at that time,

prior to 1909, pretty well what methods were being

used for cementing wells, were you ? A. Yes.

Q. That was your business, to keep informed?

A. Yes.

Q. And in the oil fields the practice is for people

to move around from one place to another, the

workers are rather migratory and information of

that kind passes back and forth, does it not?

A. Yes.

Q. (By Mr. L. S. LYON.) Now, I show you a

drawing of a plug, showing the operation of a well

with the defendant's plug which has been identified

here. Now, assume this plug was run in the casing

in the manner illustrated in this drawing; can you

see any benefit to be gained by putting some cement

on top of the plug? [410]
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A. I can't see any advantage in it at all.

Q. Will you compare the results that you would

get using the plug as illustrated in this drawing

with the result that you obtained from the top plug

in the Perkins patent so far as indicating to you

when your cement is back of the shoe ?

A. If I understand correctly, this is the cup here,

and not this on top.

Q. I will show you a piece of casing that this

particular plug is made to fit in and you can see

approximately the size of the upper gasket as com-

pared with the casing. (Exhibiting same.) You
can compare that with the drawings.

A. Well, I would say, looking at this here and

looking at the cup on that plug, that, so far as deter-

mining when the cement was out of the casing, this

plug would show the same thing this one does.

Q. The Perkins plug?

A. The Perkins plug, yes.

Q. Will you compare the function or the result

that you get from the use of the plug as illustrated

in this drawing, as far as separating the cement

that the plug is put on top of from any fluid or

hydraulic means that is being used to force the

cement into place, with the function that you get

from the top plug of the Perkins process? [411]

Q. (By Mr. L. S. LYON.) Did you get the ques-

tion, Mr. Witness?

A. Well, if I understand you correctly, you refer

to the possible mixture of the cement on top of this

plug and the action of the water forcing it down.
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Q. How would that plug protect the cement in

front of it from mixing as compared with the func-

tion performed by the top plug of the Perkins

method in protecting the cement in front of the plug

from being mixed with the fluid that is forcing it

down the well ?

A. I understand this is the only plug used.

Q. Yes.

A. There is no bottom plug?

Q. There is no bottom plug.

A. Which then would give the cement a certain

chance of mixture with any fluid that might be

ahead of it.

Q. How about any chance of mixture with the

fluid that might come above the plug?

A. I can't see that the fluid will mix with cement

directly in front of the plug any more than it would

with this plug. I can see where it would mix with

the cement that is on top of the plug.

Q. But you think it would protect the cement be-

low the plug from the fluid above?

A. Yes, I believe it would.

Mr. L. S. LYON.—The drawing that has been

used by the witness in his testimony is offered for

identification as Plaintiff's Exhibit No. 11. [412]

Cross-examination.

(By Mr. WESTALL.)
Q. Now, Mr. King, you have stated that one of

the principal advantages, I believe, of the Perkins

process was those two plugs, so that it separated

the water from the eement; have you not?
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A. Yes, sir.

Q. Now, suppose that one of those plugs only

were used, and suppose that 20 or 30' feet of cement

were placed above that plug, would you say that that

plug was used as a barrier to separate the water

from the cements

A. No, I would not. I wouldn't say so.

Q. This top plug is not put there for any particu-

lar purpose of keeping the mixture from becoming

contaminated with other liquids ; that is the work of

the bottom plug.

Q. The top plug of Perkins, you say is not put

there for the purpose of separating the water from

the cement.

A. Well, it is put there for the purpose of sepa-

rating it and also forcing it down, but there is no

chance, by the use of the top plug, of mixing the

fluids, but without the use of the bottom plug they

can be readily mixed as they are pumped in through

the casing.

Q. How many wells have you actually observed

the cementing of?

A. Well, that is quite a question, to arrive at any-

where like an accurate answer without taking up

the records. But very considerable; possibly some

two or three or four hundred.

Q. Now, approximately only how many of these

wells were cemented by the tubing method that you

spoke of?

A. I couldn't state any accurate figures. We
principally used the tubing method for about three
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years, and we have used the Perkins method for

about twelve years or longer.

Q. Now, can you give the approximate number

of wells that were cemented during those three

years that you used the tubing method on?

A. Well, I would say two-thirds of them, at least,

have been [413] cemented with the Perkins

method.

Q. The one-third that was cementm^ by the tub-

ing method, what proportion were successfully ce-

mented ?

A. Well, the tubing work was done prior to 1910.

That is a long time to get any accurate percentage;

but I can say this, that we had a number of failures,

and that the work was not altogether satisfactory

by any means, because we often stuck our casing

and we lost packers, and we had fishing jobs and

had to drill them out and drill up the casing and

oftentimes re-cement the well, by the use of the

tubing and packers. Now, with the Perkins method,

that feature has almost entirely been eliminated.

Q. Can you give approximately the number of

failures that you had with the tubing method—the

proportion ?

A. That would only be hazarding a guess at this

time, and I would not want to state specifically any

certain percentage of failures.

Q. Well, would you say that 20% or 30 or 40 per

cent were failures?

A. I think it is safe to say that from 15 to 20



Perkins Oil Well Cementing Company. 463

(Testimony of L. J. King.)

per cent were actual failures ultimately, with tlie

tubing method.

Q. And that the remaining 80 to 85 per cent were

successful with the tubing method; is that correct?

A. Possibly so, yes.

Q. Now, when you speak of the tubing method,

do you mean with the use of a packer at the bottom

of the tubing? A. Principally, yes.

Ql Did you ever have any experience with the

use of a method in which the bottom packer was

dispensed with and a tight head used?

A. Yes, sir.

Q. When did you have that experience?

A. Well, now, I can recollect one instance very

well—it was about 1918, I should judge—when,

in a 3,000-foot hole, we used that method of cement-

ing and stuck the tubing in the hole and had a nice

little job, and spent considerable money in cleaning

the hole out. [414]

Q. Is that the only experience you had with the

method in whch the bottom packer was dispensed

with ?

A. No; I think we cemented, or attempted to ce-

ment, one or two other wells with it, but we gave

the method up as a bad one.

Q. Why did you not use the Perkins method on

those two or three wells?

A. We used a method at that time of an outfit

that were treating their cement with a chemical,

and we used the method on account of the chemical

and not on account of the method.
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Q. In your opinion is it essential that the cement

be separated from the water by plugs or barriers?

A. It is, in my opinion, yes. In order to get the

benefit of the cement it should not be mixed more

—

particularly with the rotary mud—than is absolutely

necessary.

Q. Do you know whether or not the tight head,

with the tubing method, without the use of—and

that, of course, would dispense with the bottom

packer—was used prior to 1909?

A. I doubt if it was. I had never heard of it

at that time.

Q. It is a fact, is it not, that a tight head has

to be used with the dump-bailer method? A. No.

Q. To hold the cement back of the—the

—

A. Well, yes. That is, it is generally used that

way. It is used sometimes without it. For in-

stance, you go and dump cement in the well and,

without putting a tight head on it, let the casing

down in it. That is done sometimes.

Q. When did you first hear of cementing a well

by pumping the cement directly down through the

casing without tubing?

A. So far as I know, it was about 1910. [415]

Q. Was that the Perkins method at that time ?

A. That was the Perkins method at that time.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all.

The COURT.—You may call your witness now,

Mr. Westall. [416]
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TESTIMONY OF A. A. PERKINS, FOR PLAIN-
TIFF.

A. A. PERKINS, called as a witness on behalf of

the plaintiff, having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. L. S. LYON.)

4 (By Mr. L. S. LYON.) How old are you, Mr.

Perkins? A. Seventy-one past.

Q. Where were you born?

A. Rochester, New York.

Q. Where did you first gain any experience in the

drilling of oil wells and how old were you ?

A. I came to the oil fields in 1868.

Q. Where?
A. At Petroleum Center, Pennsylvania.

Q. How long were you with the oil drilling-line in

Pennsylvania ?

A. Well, I would say approximately, altogether,

twenty years.

Q. During that time what different positions did

you occupy in that work ?

A. Well, I occupied various positions, anywhere

from roustabout up to contractor. t

Q. When you left Pennsylvania where did you go

to and what work did you go into ?

A. I went from there to Ohio, in the Finley field.,

Q. That is another oil field? A. Yes.

Q. And after that where did you go ?

A. Well, I contracted there for probably nearly

a year for the Ohio Oil Company.
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Q. Drilling Wells? A. Drilling wells.

Q. When did you come to California?

A. I came to California in 1901.

Q. For the first time ?

A. That was the first time
;
yes, sir. [417]

Q. And what did you do here ?

A. I took charge of the Olinda Crude Oil Com-

pany beyond Fullerton, at Olinda.

Q. And how long were you with that company ?

A. Two years.

Q. Then where did you go ?

A. I then came to Los Angeles and was with the

Union Tool Company.

Q. And when did you get back in the oil-drilling

business, if at all?

A. Well, I went to Evanston, Wyoming, for the

Union Tool Company as salesman for tools and

under-reamers, and finally, business was not very

good, so I took a position with the Michigan-Wyo-

ming Oil Company to superintend the drilling of a

well for them.

Q. And then what?

A. We drilled the well about eighteen hundred

feet and the company went into bankruptcy and we

didn't proceed further with it.

Q. What did you do after that?

A. I hunted a job.

Q. Who did you get one with, if you did?

A. I went to work for the Union Pacific making a

report on their oil lands in Uinta County, Wyoming.

Q. And when was that, do you remember ?
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A. That was along in—I wouldn't say positively,

but I would say somewhere in 1904.

Q. How long were you in Wyoming on that work ?

A. I was there two years.

Q. And then where did you go f

A. I came to Coalinga, California.

Q. And what did you do there?

A. I drilled for the Coalinga Peerless for about

two months. I was then taken with typhoid fever

and they sent me to San Francisco until I could

recuperate. When I got so I could get on my feet

again I went to Santa Maria—it was at the time of

the dull season—and went to work on a pipe-line,

digging a ditch. [418]

Q. And how long were you in the pipe-line work ?

A. About five years.

Q. During that time what positions did you oc-

cupy ?

A. Anywhere from ditch-digger to superintendent.

Q. For whom were you superintendents

A. For the Raciosa Oil Company.

Q. And after you got through with your pipe-line

work where did you go ?

A. I went to the Palmer Oil Company in Cat Can-

yon.

Q. How long were you there?

A. Approximately six months.

Q. And then where did you go f

A. I went from there to Moron, which was then

at Midway.

Q. Where is Cat Canyon ?
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A. Cat Canyon is in Santa Barbara County. It

is about eighteen miles from Santa Maria.

Q. How long were you at Moron, and for whom ?

A. For the Standard Oil Company.

Q. What position did you have with them ?

A. Superintendent of production.

Q. About when was it that you went there; what

date, approximately?

A. It was in the early part of 1909.

Q. And you were there as superintendent of pro-

duction for how long ? A. About six months.

Q. And during that time did you have anything

to do with the cementing of oil wells?

A. Yes, sir ; I used to cement most of the wells.

Q. For the Standard Oil Company?
A. Yes, sir.

Q. What methods did you use? [419]

A. We used the dump-bailer and the tubing pro-

cess.

Q, And what success did you have ?

A. We didn't have very good success, on account of

we would have to unscrew from the packer—we used

the lower packer and the cement would work up

by and then we couldn't pull the packer and we

would have to unscrew from it and leave it in, and,

then when they would drill out the packer, that, of

course, has got a cast-iron round piece on top, which

most invariably went through the side of the pipe

before we got the packer drilled out.

Q. And what was the result of the failures of your

cementing work for the Standard Oil Company?
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The COURT.—You mean what percentage!

Mr. L. S. LYON.—No, the result as far as Mr.

Perkins was concerned.

A. The result was that I was replaced by a hy-

draulic engineer named Cox.

Q. And what did you do ?

A. Well, right shortly after that—well, I had

charge of production, and I done this on the side, as

a side issue.

Q. And shortly after that what happened ?

A. Why, my health failed and I came to Los An-

geles.

Q. When was it you came to Los Angeles, approx-

imately ?

A. Oh, I lived in Los Angeles at that time. I

used to come down about every two weeks. But I

think it was along somewhere in October, 1909.

Q. And when is the next that you had anything to

do with the cementing of oil wells ?

A. Well, I didn't have anything more to do with

the cementing of oil wells until Mr. Double and I

got together and figured out this patent.

:Q. Before you made the invention, you and Mr.

Double, that you refer to, had you ever seen or

known of pumping cement through casing?

A. No, sir.

Q. Had you ever heard of using the plug as an

indicator to show [420] when your cement was

around the casing? A. No, sir.

The COURT.—I think we will take a five minute

recess.

(Recess.)
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Q. (By Mr. L. S. LYON.) I show you a copy of

the letters patent in suit and ask you if you are

the A. A. Perkins, who with Edward Double, is

named in that instrument ? A. Yes, sir.

Q. When did you first cement a well by the method

described in this patent in suit, Mr. Perkins ?

A. On March 15, 1910.

Q. Where was the system or method worked out

by you and Mr. Double, and how ?

A. It was worked out at the Union Tool Company.

Q. Where were the first drawings made?'

A. At the Union Tool Company.

Q. And how about the first plugs, where were they

made? A. At the Union Tool Company.

Q. And what arrangement did you have or what

was your plan for placing this method in use after

you made the invention ?

A. Well, I was out of a job and I wanted a job,

so I advocated that I go out and do the work. Mr.

Double wanted to put it out on a royalty, and I

contended that it would jimmy the system up and it

would be thrown down and nothing done with it.

So I worked four months, went through the fields

trying to get a job to cement, to show them what I

could do with this system. They would tell me,

''Well, you go and let George try it first." They

would say, "Here comes the fellow with the wheels in

his head." And that is what I got.

Q. Did you have any equipment ?

A. No equipment whatever. I was broke, and all

I had was the two plugs under my armj no pumps,
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no mixing-boxes, not even a hoe. The people fur-

nished everything but the plugs and myself. I did

the work myself. [421]

Q. And during that time you had no position at

all—no job as you call it ? A. No, sir.

Q. Where did you sleep f

A. Wherever I could get a chance to sleep.

Sometimes up in the Western Pipe & Steel Com-

pany's factory there on an old couch, for a while.

I just slept anywhere I could get around, and catch

a meal anywhere I could get it, until I got this first

well.

Q. Tell us the circumstances under which you got

the first well?

A. I was down to Maricopa one day and I met Mr.

Stone of the Monte Cristo Oil Company. I had the

drav/ings, and I showed them to him, and he says

to me, "That looks pretty good to me. I believe

that will work." He says, "We have got a well up

on 32, up back of the Lakeview gusher, that we have

cemented three or four times, but we haven't got no

results." He says, "Go up and try it; you can't hurt

the damned well anyhow. " Them was his words. So

I went up and cemented the well.

Q. How do you remember the date ?

A. I remember the date on account of while I

was doing this work the Lakeview gusher came in

and blew off the top of the derrick. I was looking

at it.

Q. And after that first well, what experiences did

you have*?
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A. Then I think the next I was—Have I a right

to look at a memorandum, Judge ?

The COURT.—I have no objection.

Q. (By Mr. L. S. LYON.) If you made a memo-

randum.

A. I made a memorandum, and I have an account

of every well that I ever examined.

Q'. Well, let us look at the books.

(Witness hands books to counsel).

Q. What are these two books (handing same to

witness) f [422]

A. Those are the first two books that the Perkins

Oil Well Cementing Company had to keep their ac-

counts in.

A. This was taken from the books (referring to

card) . The second well was for the Valley Oil Com-

pany at Coalinga. That was April 20, 1910.

Q. The first well was on March

—

A. March 15, 1910.

Q. And the second well was in Coalinga, when ?

A. April 10, 1910.

Q. Then what was the next well ?

A. The Clyde Jackson Oil Company at Newport

on April 20.

Q, When did you cement the Lucille Well in

Coalinga f A. On May 10, 1910.

Q. Do you remember anything about the circum-

stances under which you cemented that well ?

A. I remember there were a large crowd at that

well, also the Valley well when I cemented that.
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Q. A crowd of people—and what were they there

for? A. To see this well cemented.

Q. By your process ? A. By the new process.

Q. When did you first cement a well for the Stand-

ard Oil Company?

A. The first well I cemented for the Standard Oil

Company was at Taft, No. 3, Section 10, August 11,

1910.

Q. And what was the second well?

A. Now, I can't just rememl)er when the second

well was. I think it was later.

Q. At that time, Mr. Perkins, what form of organ-

ization did you have ? You say you had a company.

A. We were called the Perkins Cementing Com-

pany.

Q. And who were the owners of the company ?

A. There was Mr. Double and myself, besides

there was five shares for two directors. [423]

Q. I show you the original letters patent in suit

—

which, with the annexed instrument, are offered as

Plaintiff's Exhibit No. 7, and ask you if you know

the signatures on that instrument?

A. The top one is my signature; the second one

is Edward Double ; and the third one is Edna C. Per-

kins, my daughter, who is secretary and treasurer

of the company up to date.

Q'. I note this assignment is made in the name of

the Perkins Cementing Company, by yourself, Mr.

Edward Double and your daughter Edna C. Per-

kins as trustees; for what reason was that assign-

ment made by you as trustees, if you can remember?
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A. Why, the Perkins Oil Well Cementing Com-
pany neglected to pay the state tax. We didn't

know much about the laws of California, and the

man that helped us to incorporate did not tell us

anything about it, and we let it go by and didn't

pay our tax and they disfranchised us.

Q. Now, at the time this assignment was made
by you and Mr. Double and your daughter as trustees

who were the owners of the stock of the Perkins

Cementing Company that had been forfeited ?

A. There were three of us.

Q. You were the owners of all of the stock of the

company? A. Yes.

The COURT.—And the directors?

Q. (By Mr. L. S. LYON.) And were you an offi-

cer of the company?

A. I was president and general manager.

Q. Who were the board of directors?

A. There was Mr. Double, my daughter and my-

self.

Q. You were the only three directors?

Q. I will ask you to look at this plug marked

Plaintiff's Exhibit No. 4 for Identification and ask

you if you can identify it, handing same to wit-

ness) ? [424] A. Yes.

Q. What is that, Mr. Perkins?

A. That is the top plug of the Perkins system for

cementing oil wells.

Q. That is an actual specimen of one of the plugs

you use?
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A. That is an actual specimen. It is made for a

6^-inch pipe.

Q. I will ask you what you can say about the plug

Plaintiff's Exhibit No. 5 (exhibiting same) %

A. That is the lower plug that we use in the guide.

That is made when it strikes the—The cement goes

down and comes through here, and out here, and up

around the pipe. And we also use it without the

guide.

Q. Is that an actual duplicate of the one you use ?

A. That is an actual duplicate. It was just taken

out of stock. Both of these were taken out of stock

and were made to cement wells with.

Q. (By the COURT.) Which way does this go?

A. That goes that way, with the end up.

Q. The small end up?'

A. This end up. And when that strikes in the

shaft the cement does up this here and comes down

and goes out through here, through these holes, and

comes down here, and that takes it below the guide

and up on the outside.

Q. (By Mr. L. S. LYON.) Referring back to

your experiences in introducing this system of yours,

Mr. Perkins, do you remember any particular com-

panies outside of the Standard that you had the mat-

ter up with of their using this system %

A. Well, we didn't cement many wells the first

four or five years, and there was several different

companies that tried it out.

Q. Do you remember being called to San Fran-

cisco by one company? A. Yes, sir.



476 /. M. Oiven vs.

(Testimony of A. A. Perkins.)

Q. What company was that ?

A. That company was the Pacific Oil Company
now; it was known as the K. T. O. [425]

Q. Tell us the circumstances of that trip.

A. I was cementing on the Sontag lease for the

Standard at Coalinga, in fact I had done all of that

work, and the K. T. 0. had a string of wells right

down offseting the Standard's wells, and we were

getting jobs there, and they had all water wells;

and so they got me to come and cement three or four

wells for them. Well, they liked the system so well

that they called me to San Francisco and wanted to

use my system on a royalty basis, but I would not

consent to it. I says, "If I left you use it, I will

have to let everybody use it." "Well," they says,

"if you will contract to take care of our work we
will turn everything over to you." So I told them

I would take care of them, and immediately bought

two extra trucks and put them on.

Q. Now, when was this, approximately?

A. I think it was around somewhere about 1916.

I wouldn't be just sure, now, on that work; I could

verify it by the books.

Q. Now, in regard to some other experiences,

did you know Roscoe Stevens f A. Yes.

Q. Did he ever approach you in regard to getting

rights in your process ?

A. Well, I used to cement some wells for the

Union Oil Company, and Eoscoe Stevens was super-

intendent of that company. I was out on a well

cementing one day and he approached me and he
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says: ''There is three of us that are going to start

in a cementing company, and," he said, "if you will

put your process in we will let you in on a quarter

of it."

Q. What reply did you make?

A. I told him nothing doing.

Q. When was that, Mr. Perkins ?

A. Oh, that was hack about 1914 or 1915; some-

where along there. I couldn't just tell you the year.

Q. At any time did anybody else in the Union Oil

Company ever ask you for a right under your pro-

cess? [426]

A. No, sir.

Q. Now describe your present operations. Where

do you have operating stations?

A. We have stations at Santa Maria, at Coalinga,

at Taft, at Signal Hill, at Huntington Beach, at

Ventura, and at Whittier.

Q. And what do you maintain at these stations

—

what kind of units?

A. At Signal Hill we have four trucks and outfits.

Q. How are these trucks equipped, just generally?

A. They are equipped each with two pumps and

mixing boxes.

Q. And how about the other fields ?

A. They are all equipped the same.

Q. And you have outfits at each one of these sta-

tions ?

A. We have four at Long Beach, three at Hunt-

ington Beach, six at Whittier, two at Taft, one at

Coalinga, one at Ventura, and one at Santa Maria.
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Q. Now, speaking of California, can you state ap-

proximately what percentage of cement jobs at this

time being done in California are being done by your

company *? A. Yes, sir.

Q. Approximately what per cent?

A. Probably ninety per cent.

Q. Have you any basic or standard charge for the

use of this method by your company?

A. Yes, sir.

Q. What is the charge %

A. $250.00, they furnishing the cement. We fur-

nish the outfit and the system and do the work.

Q. How long has that charge been $250.00?

Q. Have you ever had occasion to file any suit

prior to the bringing of this one on this patent, Mr.

Perkins? A. Not in California. [427]

Q. Have you ever brought any other suit than this

one we are now trying ? A. Yes, sir.

Q(. Where? A. In Oklahoma.

Q. And who was that suit again f

A. The Haliburton Cement Company.

Q. Now, who was Mr. Haliburton? How long

have you known him?

A. I have known him for probably five years;

somewhere near that, I can't just say positively.

Q. And he was operating in Oklahoma in the Mid-

Continent field, was he, at the time this suit was
filed? A. Yes, sir.

Q. And what was the basis of the settlement of

that suit? A. Do you mean in figures?

Q. Yes.
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A. He paid us $25,000.00 back royalty on all wells

cemented.

Q. And for the future? A. For the future?

Q. What is the figure for the future?

A. $25.00 a well royalty.

Q. How about the State of Wyoming ; is your pro-

cess being operated in that State ? A. Yes, sir.

Q. By whom?
A. By the Perkins Oil Well Cementing Company

of Wyoming.

Q. And who owns that company?

A. Perkins Oil Well Cementing Company of Cali-

fornia.

Q. And do you know what percentage, approx-

imately, of the cementing jobs in Wyoming are

being performed by your Wyoming Company?
A. In the vicinity of Salt Creek and Big Muddy

and down through there, within reach of our outfits

at Salt Creek—we have five outfits at Salt Creek

—

five trucks—^we are cementing practically all the

wells. [428]

Q. Can you name some of the companies that are

giving you their work in Wyoming?
A. There is the Mid-West, the Carter Oil Com-

pany, the Fenslan, the Ohio Oil Company—in fact

all the companies in there at Salt Creek; and also

the Mammoth on Teapot Dome; we do all their work.

Q. Who was doing the Mid-West Company's work
before you installed your system there ?

A. They were doing it themselves.

Q. How long prior to your filing this suit were
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you aware that the defendant Wigle was using a

plug in cementing wells through casing, Mr. Per-

kins ^

A. Well, I couldn't say just how long, but it was

somew'here near two years. It might have been

longer and it might not have been that long.

Q. What position do you occupy in the Perkins

Oil Well Cementing Company?
A. I am president and general manager.

Q. How long have you been such?

A. I have always been.

Mr. L. S. LYON.—That is all.

Cross-examination.

(By Mr. WESTALL.)
Q. I understand you to say that you first started

to cement wells in 1909 by the tubing process. Is

that correct? A. No.

Q. When did you first start ?

A. On the 15th day of March.

Q. No, by the tubing method.

A. Oh, by the tubing method? In the forepart

of 1909.

Q. That is when you started?

A. Yes, sir. I was working for the Standard Oil

Company at that time and was kind of going this

work as a side issue. I was production foreman

of the Standard Oil Company at that time.

Q. How many wells did you cement by that tubing

process in 1909? [429]

A. Well, I couldn't say how many. There were
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several. They didn't have very many wells at that

time. I think they only had about thirteen or four-

teen wells at that time, on 24.

Q. Well, did you do two or three of them?

A. Very well.

Q. I say, did you cement two or three of those

thirteen wells by the tubing method?

A. Yes, sir. I would think so, yes. That is

when I first started, but they added on wells over

on 30 and 28 afterwards, just before I left there.

Q. Were all those jobs successful? A. No, sir.

Q. What happened to each of those jobs?

A. Well, we didn't get jobs, that is all, and the

company took me off and put on a man by the name

of Cox, who claimed to be a hydraulic engineer, and

relieved me of the cementing.

Q. Were those wells that you failed to cement

afterwards cemented successfully?

A. I couldn't say.

Q. And before that time you had had no ex-

perience whatever in cementing wells, had you?

A. Yes. I cemented a well in 1893 in New
Haven, 'Connecticut.

Q. What process did you use in 1893?

A. Sir?

Q. What process did you use for that well?

A. Well, no process at all. We just poured the

cement in, and it was for caving. We shut off

three caves in that well with cement.

Q. How did you get it back of the casing?

A. It was not back of the casing at all; it was
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put in the formation. It was just work, you know,

where they had caved out a hole and then we

throwed this cement in and filled that hole, and

then you would set the drill through the hole and

it wouldn't cave any more. [430]

Q. That was the only job that you had ever per-

formed before you attempted to use this tubing

method in 1909?

A. Oh, yes, away ahead of that.

Mr. L. S. LYON.—I don't think the witness

understood the question.

The WITNESS.—I am a little deaf; I don't hear

plainly.

(An adjournment was thereupon taken until

Wednesday, April 25, 1923, at 10:00 A. M.) [431]

Los Angeles, California, Wednesday, April 25, 1923.

The COURT.—You may proceed. Gentlemen.

A. A. PERKINS, recalled.

Cross-examination.

(By Mr. WESTALL.)
Q. Mr. Perkins, when was it that you and Mr.

Double figured this matter out? A. In 1909.

Q. At what time in 1909?

A. Well, at various times.

Q. When did you first begin to figure on it in

1909? A. Sir?

(Question read.)

A. Well, I can't give just the exact date.

Q. As nearly as you can recollect. A. Sir?

(Question read.)

A. WeU, it was somewhere along in 1909.
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Q. Well, was it early in the year or late in the

year?

A. Well, it was somewhere in the latter part,

from the middle of the year to the latter part.

The COURT.—Mr. Westall, I suggest that you

and your client come forward. This man is hard

of hearing.

Q. (By Mr. WEiSTALL.) Who first suggested

making this invention; you or Mr. Douhle?

A. I did.

Q. What ideas did you suggest to Mr. Double?

A. I had to talk to Mr. Double. I had been

cementing previously, by the old way, and I told

him that ''There has got to be something got up
that will do away with that old way of cementing;

and if we could get up a system of cementing wells,

why,—" we thought through the casing or some
other way—"that would be a success, it would be

a big help to the country." So, we talked it over

back and forth. I don't remember just who [432]

suggested this or that, but at the conclusion this is

what we arrived at.

Q. (By Mr. WESTALL.) Who first suggested

doing away with the tubing? A. How is that?

Q. Who first suggested doing away with the tub-

ing and pumping through the casing?

A. Well, I don't just remember. It was a good
while ago. I don't remember the details. We
talked it over back and forth at different times.

Q. What was the principal objection that you
;were trying to overcome in the prior art methods
at that time when you had these conversations?
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A. We were trying to overcome the dump-bailer,

with which we had had no success, and with the

tubing method. With the packer, part of the time

it would be cemented in and we would have to drill

the packer out, and we were not getting any results.

Q. Did you know at that time that you could dis-

pense with the bottom packer and use a packer

A. How is thaf?

Q. Did you know at that time that you could dis-

pense with the bottom packer and use a packer

at the top, namely, a tight head? A. No, sir.

Q. You didn't know that?

A. No, sir. I don't think that that was done

before then that I know of.

Q,. So, at that time you supposed you were in-

venting something new when you adopted that

tight head ; is that correct ?

Mr. L. S. LYON.—What tight head is that?

A. I don't know what you—I don't understand.

Q. (By Mr. WESTALL.) Well, when you dis-

pensed with the bottom packer.

A. You misunderstand me. The packer that I

have reference to was on the tubing, an iron and

rubber packer that was set in there on the tubing.

I am not talking about these two-plug [433]

packers at all.

Q. Well, that was at the bottom of the tubing,

then, was it not? A. Yes, sir.

Q. Now, what was the particular thing of value

that you and Double thought you had at that time

when you talked this thing over?
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Q. (By Mr. WESTALL.) How long after you

first spoke of this matter of inventing a new method

of cementing did you make your application for a

patent %

A. Well, I haven't just the date of the patent

there. I was in

—

Q. October 27, I believe, 1900?

The COURT.—The application was made Oc-

tober 27, 1909.

A. Yes, sir. We made application shortly

—

When we thought we had this thing worked out

we made application.

Q. (By Mr. WESTALL.) Not until you had it

worked out"? A. No, sir.

Q. Did you suggest or did Mr. Double suggest

at that time that these plugs would act as indicat-

ing plugs to show where the cement was^i

A. I don't remember whether he suggested that

or I did ; but that is what we put in the patent.

Q. Well, did you discuss that as being an im-

portant feature of the invention, using these plugs

as indicating plugs?

A. We certainly did, or we would not have put

them in.

Q. That was one of the leading points, you say,

in using the plugs? A. How is that?

Q. That was one of the leading advantages that

caused you to decide to use the plugs ?

A. Why, it was to separate the cement and tell

when the cement was down at the bottom, and as

an indicator that the plugs were together.

Q. Now, did you consider it very important to
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have the cement separated from the water toy these

plugs'? A. Yes, sir. [434]

Q. Because your theory was that the cement

would mix with the water—would become diluted

by the water. Is that correct?

A. Partly so, yes.

Q. Well, don't you know, as a matter of fact,

that you can pump cement down a well casing and

up outside the casing with no barriers used, what-

ever, and there will be no serious dilution of the

cement by the water*? A. No, sir.

Q. (By Mr. WESTALL.) You know that the

cement can be pumped down there and if there is

any dilution it will be only a little surface dilution

that will not effect the cementing process, do you

not? A. No, I do not.

Q. Do you take the position that when cement

is pumped down through the casing, if there is

water in the well and there is no barrier used, that

that cement will be diluted and mixed up with the

water imless there is a barrier used?

A. To a certain extent, it surely will.

Q. Well, suppose that 30 or 40 feet of cement was

pumped down through a casing, with water on both

sides, how much of that would you say would be

diluted by the water if no barriers were used?

Mr. L. S. LYON.—^We ask that counsel give the

witness the diameter of the casing he is talking

about.

Q. (By Mr. WESTALL.) Well, take any diam-

eter that you want. A. How many feet?

Qi. 30 or 40 feet.
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A. If it was 151/2, there wouldn't ibe anything; it

would be all water. There would be hardly any

cement there at all. It would be all washed away.

Q. Well, suppose that 50 or 60 feet were pumped

down through a casing, with water on both sides.

A. On the 151/2 or 20 inch casing.

Q. Well, on that kind of casing and on other

casings.

A. On that kind of casing there would be nothing

to it.

Q. It would be all entirely mixed with the water?

A. Yes, sir. [435]

Q. It would not come out as cement at alii

A. Well, it will come out all diluted.

Q. Did you say that you do not know what part

of this process was suggested by Mr. Double and

what part was suggested by you^i

A. I couldn't tell you now. It is a good while

ago and I don't remember. We talked it over to-

gether in various ways.

Q. Had you ever heard of the use of a tubing

method in which a swedge nipple was used at the

bottom, and an indicating plug was used in that

tubing? A. Not before we used it.

Q. Now, you state that this process which you
have referred to as the Perkins process is being'

operated in Wyoming. Please describe the pro-

cess that you meant by the ''Perkins process"

which is being used in Wyoming.

A. The same as the California.

Q. Now, just what was that process, as you
understand it? A. The Perkins process?
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Q. Yes.

A. It is with two plugs ; one ahead of the cement

and one back of the cement.

Q. The Perkins process always uses those two

plugs, does it?

A. Not always ; either one or two.

Q. How often do you use one plug?'

A. Well, I couldn't tell you that. I am not in

the field; in fact, I don't keep in touch with that

part of it. Whatever they

—

Q. Have you any information on the su'bject at

all as to what proportions of the cementing jobs

one plug is used in?

A. I couldn't tell you, really. I don't know.

Q. You have no information at all?

A. No, sir. I know we have used in several

places one plug.

Q. In just several places one plug has been used?

, A. Yes, sir.

Q. How many wells, altogether, do you figure

have been cemented by this Perkins process that

you have described?

Mr. L. S«. LYON.—We will have the figures for

you, Mr. Westall, [436] from the records.

Mr. WESTALL.—I would like to have his mem-

ory on the subject, anyway.

A. I would have to figure it up. It is a long

time to keep track of all the wells we have ce-

mented. We have cemented a vast number of

them.

Q. Well, can you give any approximate figures?
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The COURT.—Apparently lie wants you to

guess at it from such knowledge as you have.

A. Oh, probably somewhere in the neighborhood

of 2,000.

Q. (By Mr. WESTALL.) And you say that only

"several" of these have been cemented with one

plug? A. Yes, sir.

Q> Now, is it not a fact that when one plug is

used you do not have a barrier on both sides of the

cement? A. I don't understand you.

(Question read.)

A. Why, you could not very well have a barrier

on both sides of the cement if you only had one

barrier.

Q. Yes; of course that answers itself. There

could not be. When you use that, your cement

would be diluted, then, on one side, would it not,

when you use one plug?

A. On the lower side; yes.

Q. Yes. Well, did you find that you could not

cement wells successfully when the cement was

'diluted on one side by the water?

A. No, I don't say that.

Q. Did you ever have any difficulty in the ce-

menting when one plug was used, on the score of

dilution of the cement by water?

A. I don't think so.

Q. Then it is not a fact that unless a barrier is

used on both sides of the cement, dilution by the

water will cause any serious inconvenience in ce-

menting ?

A. In a certain degree it would, yes. [437]
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Q. Then it is an essential of your process, to

carry out your process, that two plugs be used, is

it not? A. No, sir. They do not.

Q. Now, suppose that one plug is used and 20

or 30 or 40 feet of cement is put upon the top of

that plug—in other words, that that plug is im-

bedded in the cement—would you say that that

plug was used as a barrier to separate the water

from the cement? A. Yes, sir, I would.

Q. How w^ould it be a barrier if the cement was

on both sides of it?

A. By the simple reason that that cement on top

of the plug, going down through the casing, the

water goes down through the casing and pours

along down, and bj the time that got down there

it would be nothing but water, mostly. You would

not find very much cement on top of that plug by

the time you got it down.

Q. In other words, you put 30 or 40 feet of

cement on top of that and that would all be diluted

and mixed up with the water?

A. Well, the most of it would.

Q. Now, when you use a 1-plug system, is it not

a fact, then, that 30 or 40 or 50 feet of the cement

that is on the side, unprotected by a plug, will be

mixed up and diluted by the water in the same
way^ A. I don't just get you.

(Last question read.)

A. The lower part of the cement would be di-

luted.

Q. Then why did you ever use the 1-plug sys-

tem? A. By request.
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Q. Why did they request if? A. I don't know.

Q. Is it not a fact that some well owners will

not permit you to use two plugs *?!

A. They have objected to it.

Q. What objection did they give for

—

A. They didn't give any. Some objection of

their own, I didn't know what. [438]

Q. It is a fact that there are objections to the use

of two plugs, are there not, by a considerable number

of well owners?

A. Not a very great number; no, sir.

Q. Did you say that you did not know that cement

had been held, in the tubing method, in place by a

tight head, before you first took this matter up with

Mr. Double ; that is, that the bottom packer had been

dispensed with and replaced by a tight head, before

you first took this matter up vdth Mr. Double ; that

is, that the bottom packer had been dispensed with

and replaced by a top packer or a tight head ?

A. What kind of a packer do you mean ?

Q. Are you familiar with the Wigle patent?

A. Well, not entirely.

Q. The principal point in the Wigle patent is that

he dispensed with the bottom packer, around the

bottom of the tubing. A. Yes.

Q. And he used a tight head. A. Yes.

Q. Did you ever know of any tubing method prior

to your taking this matter of invention up with Mr.

Double in which the bottom packer was dispensed

with ? A. No, sir ; not at that time.

Q. When did you first learn of that?
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Redirect Examination.

(By Mr. L. S. LYON.)
Q. Mr. Perkins, when you said you knew of two

thousand wells cemented by your company by this

process of your patent, did you mean to say that that

was all the wells your company had ceemnted f

A. No, sir.

Q. What did you mean by the figure 2,000.

A. I just put that as approximate. Maybe a good

many more or less. I have not the exact figures

I could get the figures, just what we cemented, every

well.

Q. At the present rate of business of your com-

pany, how long does it take—^well, tell us for the last

months, if you know, [439] how many wells you

cemented.

Mr. L, S. LYON.—He testified in regard to the

number of wells.

The COURT.—Proceed and ask your questions.

Q. (By Mr. L. S. LYON.) Do you know how
many wells have been cemented by your company

by this process during the last year, approximately ?

Q. (By Mr. L. S. LYON.) How many wells do

you suppose you have personally been present at,

Mr. Perkins? A. This year?

Q. Yes.

A. Not very many. I am not out in the field very

much myself.

Q. Well, during your experience since you first

started the use of this system how many have you

been present at?



Perkins Oil Well Cementing Company. 493

(Testimony of A. A. Perkins.)

A. Oh, probably a thousand wells.

Q. How many wells do you suppose your company

has cemented for the Standard Oil Company since

you started work with this system?

A. I couldn't tell you just exactly, but I have the

figures for every well we ever cemented for anybody.

Q. Would you say that half of the wells that are

being cemented by your process are cemented with

one plug? A. No, sir.

Q. (By Mr. L. S. LYON.) Well, in regard to the

owners that you know of, that requested the one

plug, were there a number of those owners, or a few

or many ?

A. Well, there were not a great many, no. Very

few. The Petroleum Midway objected to cementing

with the two plugs at first, but they wouldn't have

anything else but the two plugs afterwards.

Q. On the work you do for the Petroleum Midway

do you use one or two plugs now ? A. We use two.

Mr. L. S. LYON.—That is all.

Q. (By Mr. WESTALL.) Did any of those who

ever objected state the reasons for their objections?

A. No, sir. [440]

Q. So you never had any idea what objections

were made to the two-plug method?

A. I don't know. I have not—it was either—

I

suppose—they never told me, but I suppose it was

to save a little time, is all.

Q. Did you ever know before your invention of

this subject matter of the use of a tight head to hold

the cement in place?
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A. No, sir; not at that time. Not before.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all. [441]

TESTIMONY OF A. A. PERKINS, FOR DE-
FENDANTS.

A. A. PERKINS, called as a witness in behalf

of the defendants, being first duly sworn, testified as

follows

:

The CLERK.—State your name.

A. A. A. Perkins.

Direct Examination.

(By Mr. WESTALL.)
Q. Mr. Perkins, have you read and examined this

booklet or Bulletin 163, entitled "Methods of Shut-

ting off Water in Oil and Gas Wells"?

A. I don't think so.

Q. You have never examined it? A. No, sir.

Q. Is Frank Perkins, or was Frank Perkins, of

Taft, California, your brother? A. Yes, sir.

Q. Was he interested with you?

A. No, sir, only as an employee.

Q. Did he do any work in cementing wells ?

A. Yes, sir.

Q. He was familiar with this process as it was

used? A. Yes, sir.

Q. Now, do you know whether or not he furnished

to the compiler of this book the data describing your

process? A. What is the name?

Q. Tough. A. Tough?

Mr. WESTALL.—Tough.
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Q. Mr. Tough. A. Mr. Tough.

Mr. F. S. LYON.—The question is, Mr. Perkins,

do you know whether he did or not?

A. No, I do not know.

Q. (By Mr. WESTALL.) Do you know whether

or not he collaborated or worked with or had any

communication with that compiler with [442] re-

gard to the description of your process ?

A. I couldn't say; certainly, I don't know it.

'Q. Did he tell you that he was helping the com-

piler of this book by giving him data or informa-

tion?

Q. (By Mr. WESTALL.) You do not know

whether or not this description

—

Q. You never discussed with your attorneys the

contents of this book, did you, the description con-

tained in this book of the Perkins process ?

A. No, sir.

Q. You don't know whether it is an accurate de-

scription or not? A. No, sir.

Q. Well, now, I will show you here chart or plat,

Roman numerals thirteen, of the page 48 of the Bul-

letin. This is supposed to be, or it is marked here,

*' Prospectus showing different stages of the Perkins

process for cementing oil and gas wells.
'

' Does that

correctly show or illustrate your process?

A. Yes, sir.

Q. Now, I notice on the bottom of that there is a

guide shoe or shoe guide. Is that part of the appa-

ratus of your process ? A. Yes, sir.

Q. That has always been used?
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A. Not always; no.

Q. When is it not used ?

A. When there is no guide shoe on.

'Q. Well, under what circumstances is there no

guide shoe on?

A. Why, some people put on a guide shoe and

some people do not.

Q. Is it important to have a guide shoe on there ?

A. Well, not in cementing, it is not.

Q. Well, now, you heard your counsel object to

the chart of Mr. Wigle, Chart No. 8, illustrating

his method, inasmuch as it did not show a guide shoe

at the bottom. Do you think that your failure to

show a guide shoe in a drawing describing your pat-

ent is important? [443]

Q. (By the COURT.) Mr. Perkins, I suppose

in drilling a well with the old method you couldn't

have a shoe on the casing, could you f A. No, sir.

Q. This way

—

A. You can have a shoe on, not a guide.

Q. I mean a guide shoe.

A. Guide screws into the shoe.

Q. You do that when you have to use a rotary

drill ? A. Yes, sir.

Q. Is that the only instance in which a guide shoe

is used?

A. Well, no. If you are sidetracking a casing,

something like that.

Q. I see.

A. You have got to drill down to the side of in

order to get this pipe by, to put on the guide shoe.
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That shoves it off to one side, lets it go by the pipe

that you sidetrack.

Q, By the string of pipe or any other obstruction

in the well ? A. Yes, sir.

The COUEIT.—Well, I have heard that thing

talked about. I have had no experience. Proceed,

Mr. Westall.

Q. (By Mr. WESTALL.) In describing your

process, the compiler of Bulletin 163' says, at the

middle of page 47: "When the cement has all been

pumped into the well, the pumps are a few strokes

on water to clear them and the discharge line of

cement, and are then shut down. The fittings are

removed from the casing for the insertion of plug

No. 2. While this is being accomplished the meter

must be carefully read and the reading recorded.

When the connections are again made at the well,

the pumps are started, water being run through the

meter to the suction box. It is well to measure the

volume of the liquid cement in the boxes before

pumping it into the well." Does that correctly de-

scribe your process ?

Mr. WESTALL.-^Qt. Answer the question. [444]

The COURT.—Mr. Westall, can you point out the

things that you want him to read ? Let him read it.

Q. (By Mr. WESTALL.) I show him a copy

here. The original I have got, one of them. "The

fittings are removed from the casing for the inser-

tion of plug No. 2." Read about six lines or so.

A. Just that one paragraph f

Q. Yes, that one paragraph.
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A. I would say that that was our system.

Q. That is your system 1 A. Yes, sir.

Q. Is that the way you have always practiced it,

have you?

A. We vary sometimes, according to what the job

is. Sometimes we measure that in the suction-box,

sometimes we don't.

Q. Is this a correct statement, middle of page 48,

about three lines down from the beginning of the

paragraph: "Suppose that everything has started

all right and the pumps have been forcing the cement

down the hole for one-half hour and the pressure

builds up and reaches "SOO or 400 pounds. The ques-

tion immediately arises, Are the plugs down, or has

the hole caved sufficiently to retard circulation?

The meter, of course, gives the answer. If the com-

puted volume of water has been run through the

meter, it is time to set the casing; if not, the high-

pressure pump must be used." Is that correct?

A. Yes, sir.

' Q. And you always used that meter for that pur-

pose with your system?

A. Not always; not in the mud. When we use

mud we can't use the meter.

Q. How often have you used the meter, that is,

proportionately ?

A. I couldn't say. I am not out on the—I am not

on those jobs; I do not know. Whenever it is neces-

sary they use the meter.

Q. Well, would there be 5% of the cases, do you

suppose, that the meter was not used?
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Q. Can you state in any approximate manner how

often this meter is used? [445]

A. Really I couldn't tell. I am not out on these

wells.

A. (Continuing.) It is not recorded in the re-

ports whether the meter is used or not.

Q. (By Mr. WESTALL.) During the time that

you were active in this work, how often did you use

this meter? A. Whenever it was necessary.

Q. How often was that, proportionately, I say.

A. I couldn't tell you how often.

Q. Well, did you use it half of the time, or three-

quarters of the time? A. I couldn't tell you.

Q. Couldn't you give an approximation?

A. No, I couldn't tell you. Whenever it was

necessary to use the meter, why, we used it.

Q. Well, would it be necessary

—

A. On a mud job we couldn't use it.

Q. Would it be necessary in 50% of the cases?

A. How was that ?

Q. Would it be necessary in 50% of the instances?

A. I couldn't tell how many times.

Q. Then, you can't say whether or not that de-

scription in this pamphlet is a /"ar statement or not

of ordinary conditions ? A. I should judge it was.

Q. Down at the bottom of the page it says: '^ Ordi-

narily from the computations one can tell about

when the first plug should reach its destination and

can be watching the pump carefully at this stage."

Is it the usual practice to use that system of watch-
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ing the—from the computations to watch the pump
when the plug should about reach the bottom ?

A. It is customary to watch the gauge on the

pump, not the pump especially.

Q. They did that customarily"? A. Sir?

Q. That is done customarily, isn't it?

A. Yes, sir ; we do that to tell when the first plug

leaves the [446] casing. The pressure gauge

tells right there, then we know approximately how
much cement we have got in that casing, how far

it fills it up; and they don't stop there; they keep

going right on until the other plug hits the lower

plug, and then the pressure jumps right up, stops

the pumps.

Q. That system of keeping a check on the plugs

by the pressure gage is—That system of keeping a

check on the pumps by this pressure or on the plug

by this pressure gage, is used by you in most

instances, isn't it?

A. Well, I would say it is not to tell, we don't rely

on that to tell where the plugs is any more than when

the first plug goes out then we watch the gage from

that on, and as pressure keeps coming up, when the

other plug strikes that stops the pumps. She runs up
probably six, seven or eight hundred pounds right

on the jump.

Q. Why do you use the meter measure ?

A. As a precautionary check on the job.

Q. In other words, there might possibly be some-

thing go wrong at the bottom of the casing, and you

want to be sure that you have a check on that plug,

don't you? A. That is it.
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Q. Now, what might happen at the bottom of the

easing ?

A. It might be that the casing would not be down

far enough, that it stopped up in the hole, and that

it might be 20 feet. I have known casing at 20

feet where it would be, if nothing comes, we pumped

the plugs down out of the pipe, if we don't use the

meter to know as a precautionary check on the plugs.

Q. When a shoe guide is used, why, a shoe guide

may possibly break, might it not? A. Yes, sir.

Q. And then the plugs would go right through ?

A. They would if there wasn't a spacer, one plug

would go through but the other would not, because

the upper plug would strike on the lower plug,

unless the pipe was up high enough; but with the

spacer in there, why, the upper plug would not get

out unless it [447] would be over it when it would

be off the bottom, which is very seldom the case.

Q. If you use this guide, this shoe guide, do you

use a spacer with it ?

A. We do quite often in order to leave the sludge

and the cement in the casing so it wants to get down,

go around the shoe and keep the good cement from

around it back up on the outside of the pipe.

Q. It is desirable to leave a certain amount of

cement in the bottom of the casing, isn't it?

A. It is desirable. A great many of the com-

panies request it.

Q. Why do they request this cement to be left in

the bottom of the casing?

A. The sludge—^you understand what sludge is?
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It rises to the top of the cement as the cement goes

down; this lime and stuff works out, comes up to

the top, and is just like chalk. They don't want

that around their shoe. They would rather draw

it out of the top than to have it around the shoe, on

account of the water strata may not be over 3 or 4

feet from the bottom of the shoe. They want the

best cement they have got right around that shoe

to shut that strata off.

Q. Now, do I understand that this sludge may be

as deep as 2 or 3 feet or more ? A. Does what ?

Q. This sludge may fill as much as 2 or 3 feet or

more of the casing *? A. Yes, sir.

Q. How much may it fill of the casing ?

A. Well, now, I couldn't say, but we take the pre-

caution of putting in this spacer to be sure that the

light chalky sediment we call sludge does not go out

of the casing but to keep it in the casing so as not

to put it outside of the shoe.

Q. How long is this spacer?

A. Different lengths. [448]

Q. Well, now, for instance, between what lengths

would you say it would be used?

A. Well, anywhere from 2 to 3, or up to 20 or 25

feet.

Q. Well, do you use it very often just 2 or 3 feet

long?

A. That I couldn't say. I am not out in the field

doing this work. They may do so without my
knowledge. They don't tell me in the report the
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length of the spacer or the size of it. The man
that is operating the outfit uses his judgment on that.

Q. Did you, when you were actually in charge of

the work and observing it—^how long was that

spacer ? How long was this spacer ordinarily ?

A. Different lengths; whatever the company re-

quested.

Q. What was the extreme length that the company

sometimes requested?

A. Well, now, anywhere from 2 to 3' feet up to 20.

Q. Now, if it was 2 feet long, you would only have

a little of this sludge around that 2 or 3 feet,

wouldn't you? A. Yes, sir.

Q. Well, now, suppose there were 5 or 6 or 10

feet of sludge; some of it would go up around the

casing wouldn't it? A. It would.

Q. So it was not good practice to have only 2 or 3

feet of spacer, was it?

A. That was up to them. They tell us how much

they want left in. We go by their instructions.

We don't use our judgment in that.

Q. Another reason why they wanted cement in

the bottom of the casing to be afterwards drilled

out was because it was needed there in order to make

a successful casing test, was it not, sometimes ?

A. Not necessarily, no.

Q. Well, now, could you make

—

Mr. L. S. LYON.—Let him finish his answer.

Q. (By Mr. WESTALL.) Did you finish your

answer?

A. I had not, no. Give me that question.

(Last q^uestion read.) [449]
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A. No, sir. The cement around tlie packer

would perfectly seal that off, anyway, and besides

we have a cup that expands on top of that upper

packer, or upper plug; we sometimes call that

packer, this one here. (Indicating on drawing.)

Q. What is that cup made of I

A. It is made out of leather.

Q. Does that entirely shut off the casing?'

A. Yes, sir.

Q. Above? A. It is supposed to be—Above?

Q. Or below ?i

A. Yes, sir. That is when it comes in contact

with the lower plug and puts a pressure on it.

Q. I notice that near the top of page 49 of Bul-

letin 163, in further describing what appears to be

your process, the author says: "The casing may
be moved up and down as much and as often as

the driller deems advisable while the cement is

descending. When the first plug is within lOQi or

150 cubic feet from the shoe, as shown by the meter,

the driller should lower the casing until the shoe is

only a foot or 18 inches off bottom. This will not

hinder circulation, but will prevent the first plug

from going entirely out of the casing, thus leaving

it as a firm stop on which the second plug may land.

This procedure should be followed even when a shoe

guide is used, such as is shown in Plate XIII, as

such a guide may be broken or pulled off the

casing and should not be trusted alone to stop the

plugs." Now, is that a correct statement?

A. It certainly is.
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Q. That possibility of breaking that shoe and

letting the plugs out of the casing is one reason

why you watch the pump gage and also why you

measure; is that not true'?

A. I didn't understand you. You say break the

shoe ?

Q. Yes, letting the plugs go through.

A. You can't break that shoe.

Q. Well, I mean, breaking the guide. [450]

A. Well, if that is what you mean, the guide or

the shoe.

Q. I thought I said the guide.

A. Put that again.

Q. I thought I said the guide. Read the ques-

tion.

(The reporter read the last question, as follows:

"Q. —^That possibility of breaking that shoe and

letting the plugs out of the casing is one reason

why you watch the pump gage and also why you

measure; is that not true?")

Mr. WESTALL.—I meant the guide.

A. I didn't know which you meant. I wanted to

be sure. What is the question nowfi

(The question as amended was read, as follows:

"Q. That possibility of breaking that guide and
letting the plugs out of the casing is one reason

why you watch the pump gage also why you meas-

tire; is that not true?")

A. The breaking of the guide f

Q. Yes. A. Yes, sir.

Q. Suppose that you wanted to make casing

test, and suppose that well was likely to blow out
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at any time, and suppose that this guide would

break, would that leather cup on top prevent the

well from

—

A. Those are supposing cases. I couldn't say.

Q. What is your opinion?

A. Give me that question, will you, please?

(The previous question was read.)

Q. —blowing out. A. From blowing out?

Q. Could they make a casing test under those

circumstances ?

A. I don't know. I don't know of any case we

ever had done that.

Q. Now, you stated that the chart 13, Roman
numerals, that I have shown you, correctly illus-

trates your process as you use it. I now call your

attention to your patent in suit. You will notice

here that there is a bypass arrangement here con-

sisting of pipe 12 and pipe 9, gate valve 6, valve 7,

and valve 5. A. Yes. [451]

Q. You do not ordinarily use that bypass ar-

rangement now, do you?

A. We do whenever it is necessary.

Q. (By Mr. WESTALL.) How often is it

necessary ?

A. Well, whenever—if you have a high pressure

there, and with the water flowing up out of the

pipe, probably I have had it under the 500 pound
pressure, if we had to force those plugs down
when we couldn't get any, and by taking this die

put of the top of the casing, so we use this bypass.

We put the plugs in there, then screw them on;
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see? Then open this (indicating), close this, open

7 (indicating) and send the fluid up on the out-

side to take that out and send it down.

Q. How often have you ever used that hypass

arrangements A. A great many times.

Q. How many, tell us, altogether?

A. I couldn't tell you. We cement a great many
wells, and I couldn't keep track of them.

Q. You have no knowledge then, you have no

actual knowledge, that this bypass arrangement

was used at any time?

A. Oh, yes, I have. I have used it myself.

Q. How many times have you" personally used it?

A. I don't know.

Q. Have you used it five times, for instance?

A. Yes ; a great many more times than that.

Q. More than one hundred times?

A. I couldn't tell you that. I couldn't testify

the exact number of times because I have no rec-

ord of it.

Q. Is that an advantageous arrangement, that

bypass arrangement shown in your patent ?

A. In some cases it is; in some cases it is not.

Q. What proportion of cases?

A. As I have explained, when we have the back

pressure.

Q. In what proportion of cases do you have that

back pressure?

A. Sometimes we have it, sometimes we don't.

Now, I couldn't tell. You see, I am not out in the

field; and whatever conditions come up they have
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to cement that well, tliey go on, use their own

[452] judgment. I am not there to direct them.

Q. Is that an ordinary condition, according to

your experience, or is it an extraordin'ary condi-

tion when that bypass arrangement is imperative?

A. Not necessarily. When we first started in

we used it altogether.

Q. Why didn't you continue using it?

A. Because we saw it wasn't really necessary

only on certain occasions.

Q. Wasn't it because it took more time to use it?

A. How is that ?

Q'. Took more time to use it, didn't it?

A. Not very much; no.

Q. Why didn't you use it in all cases?

A. Well, we didn't think it was necessary.

Q. Why was it that in 1918, when this book was
written, that that method was not described in

preference to the method which did use the by-

pass %

Q. (By Mr. WE8TALL.) How long has it been

since you used that bypass arrangement as shown
in your patent referred to? A. I don't know.

Q. Well, can you give any approximation of the

time since you personally used it?

A. No ; they may have used it just yesterday and
I would not know it.

Q. I am talking about your experience.

A. I have not done any cementing myself for the

last, to amount to anything, in the last five or six

years.
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Q. How long ago did you actually use that by-

pass method personally?

A. Well, I couldn't tell you just the date.

Q.. Do you know when you ceased to take an

active part in the cementing of wells? A. Sir?

(Question read.) [453]

A. In what way do you mean?

Q. Why, either in superintending or being pres-

ent and observing the cementing of wells.

A. I go once in a while out now, and see a well

cemented.

Q. When did you last see this method used?'

A. This head?

Q. This head, this bypass arrangement.

A. I couldn't recall just the time.

Q. Could you give any approximation? This

year, or last year, or the year before?

A. That I personally?

Q. That you personally saw it.

A. I have used it. We used to use it on the wells

for the Pacific Oil; used to be the Kern Trade &
Oil Company at Coalinga.

Q. How long ago was that?

A. They used to use it with the swinging spider

when they had lalways put this on as there was no

—

Q. What was this swinging spider?

A. A swinging spider is a spider—You know
what a spider is?

Q. I don't believe I do know in this connection.

A. Well, it is a ring, a large ring with steps on

the outside, and it is tapered, and they use slips,
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tapered slips with teeth inside to put in there and

hold the pipe in place when they are not using it.

On these steps of this spider there were two iron

bars that went up into the

—

Mr. WESTALL.—Q. You say you used to use

this for that j^articular company? A. Sir?

Q. You say you used to use this bypass arrange-

ment for that particular company?

A. Yes, sir, up in that territory.

Q. You used it on all their wells, did you?'

A. Well, I don't know whether I used it on all

of them, but I used it on a good many of them.

Q. It was the general practice to use it?

A. Yes. [454]

Q. Well, do you use it on those wells in that

vicinity now?
A. We are not cementing any wells there now.

Q. Why did you cease using it if you found it

advantageous there? A. Answer the question?

Q. (By Mr. WESTALL.) Yes. Read the ques-

tion.

(Last question read.)

A. In lots of cases it wasn't necessary.

Q. Even if not necessary, if it was an advanta-

geous way to save the time of taking off the sludge,

why didn't you use it?

The COURT.—Proceed.
Mr. WESTALL.—I believe that is all.

Oross-examination.

(By Mr. L. S. LYON.)
Q. I call your attention to this enlarged photo-

graph and ask you if you can identify it ?
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A. Yes, sir.

Q. Do you know what tWat is a picture of?

A. That is the picture of a process, the Perkins

process of cementing wells.

Q. Do you actually know by whom this picture

was taken and of what?

A. Yes, sir; the name is right on the bottom

there.

Q. Do you know what outfit this isf

A. That is the truck that belonged to the Perkins

Oil Well Cementing Company.

Q. Where? A. At Taft.

Q. When?
A. I couldn't give you just the date that truck

was bought—it must have been somewhere in the

neighborhood of '13 or '14.

Q. Do you know labout when this picture was

taken ?

A. That picture was taken just before the

World's Fair in San Francisco. [455]

Q. Was it taken of the connections as they were

actually being used in wells at that time?

A. Yes, sir.

Q. Successfully used?' A. Yes.

Q. That shows the plug in the pipes, does it?

A. Yes, sir. The other one just going out and

the cement taking it out.

Q. This is a composite picture, is it not? This

shows a part section of the well, the right-hand

figure? A. Yes.

Q. That first plug just going in and the plug
still in the pipes?' A. Yes, sir.
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Q,. The middle section shows, shows that inter-

mediate section of the well? A. This lower one.

Q. Shows the cartridge of cement going down?

A. Yes; it is No. 1. That is No. 2. (Indicat-

ing.)

Q. The left-hand figure shows the bottom of the

well, with two plugs landed?

A. Yes, both landed and the cement up there

'outside ready to drop.

Q. Have you at all times since making your in-

vention that you have ever used it, relied upon the

plug to indicate to you that the cement was or

should be in position back of the pipe?

A. Yes.

Q. (By Mr. L. S. LYON.) In measuring the

fluid, that is merely to give you a check to see if the

plug indication is correct? A. Extra check.

Q. Double check? A. Double check.

Q. Measuring the fluid with the system in which

you pump throfigh the casing would not be satis-

factory unless you used a plug? A. No.

Mr. L. S. LYON.—Q. What can you say as to

whether or not it [456] would be satisfactory

to merely rely on measuring your fluid when you

are pumping through the casing if you did not

use a plug to land and pack at the bottom?

A. It would not be very satisfactory, for the rea-

son that pipe varies, and the measuring of the pipe

—it may be 30 or 40 feet one way or the other; it

may be a little heavier pipe or a little lighter.

Mr. L. S. LYON.—The photograph referred to
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by the witness is oifered in evidence as Plaintiff's

Exhibit No. —

.

Mr. LYON.—That is all.

Redirect Examination.

(By Mr. WEISTALL.)

Q. I want to ask this question: Have you ever

dropped a string of pipe with the Standard or

Union, any of these companies, when you were us-

ing this bypass head arrangement? A. No, sir.

Q. (By Mr. WESTALL.) You never did?

A. Never did; that is, to my knowledge. We
don't—beg pardon; we don't handle the pipe. We
have nothing to do with that. If the pipe drops,

that is their lookout.

Q. Isn't it a fact that one of those companies,

the Standard or Union, refused to allow you to use

that head because of the danger of dropping the

pipe ? A. No.

Q. Isn't it a fact that you found that bypass

arrangement, that head, impracticable, and that

you have not really used it in the last several years

at all?

A. You couldn't drop that pipe with that swing-

ing spider. As I told you, that we used the swing-

ing spider, because the swinging spider takes hold

below the top of the pipe.

Q. You do not know personally to what extent

they use that bypass head arrangement at the pres-

ent time, do you?

Q. (By Mr. WESTALL.) You don't know, as a

matter of fact, that that method has been practi-
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cally abandoned, has not been used for several

years f [457]

Q. (By Mr. WESTALL.) —in your process'?

A. It has not been abandoned. Any time that it

is necessary to use it, we use it.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all. [458]

Los Angeles, California, Thursday, April 26, 1923,

10 A. M.

TESTIMONY OF C. A. DAILEY, FOR PLAIN-
TIFF.

C. A DAILEY, produced as a witness on behalf

of the plaintiff, being first duly sworn, was ex-

amined and testified as follows:

Direct Examination.

(By Mr. L. S. LYON.)
Qi. What is your business? A. Oil business.

Q. With what company are you connected'?

A. Standard Oil Company.

Q. What is your position with the Standard Oil

Company"? A. General superintendent.

Q. How long have you been in the oil business?

A. About twenty-five years.

Q. When did you first go with the Standard Oil

Company? A. In 1908.

Q. How long have you been familiar with the

cementing of oil wells? A. Well, since 1908.

Q. What method of cementing is being used
by the Standard Oil Company at the present time,

to your knowledge? A. At the present time?
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Q. Yes. A. The Perkins process.

Q. How long has the Standard Oil Company been

using the Perkins process, to your knowledge?

A. Why, some time in 1911—early part of 1911.

Q. Prior to 1911 when the Standard Oil Com-

pany took up the Perkins process, were you fa-

miliar with the method of cementing thiat was being

used by the Standard Oil Company? [459]

A. Yes, sir.

Q. What method were they using prior to the

Perkins method?

A. Well, they were using the dump-bailer

methods and the tubing and packing methods.

Q. During that time what position did you have

with the company? A. Drilling foreman.

Q,. What success did the company have with the

diunp-bailer method?

A. Well, we had very poor success at that time
shutting off water.

Q. What success did you have with the tubing

method? A. Very poor.

Q. What success has the company had, to your
knowledge, with the Perkins method?

A. Very good success.

Q. Do you believe any well of the character that
you have cemented here in the Santa Fe Springs
could be successfully cemented with the tubing or
dump-bailer methods?

A. Well, I wouldn't advise using it where there
might be—it might be cemented aU right, but I
wouldn't think they could.

Q. Have you had any experience recently or do
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you know of an experience recently had by the

Standard Oil Company with using tuhing at

Huntington Beach?

A. Nothing, only on re-cementing.

Q. Re-cementing? A. Yes, sir.

Q. What success was had?

Q. (By Mr. L. S. LYON.) Were you responsible

for that work, Mr. Dailey, under your charge?

A. Well, not lately I haven't, no.

Q. (By Mr. L. S. LYON.) Do you know person-

ally about this well at Huntington Beach where the

tubing was attempted to be used for re^cementing ?

A. Yes. [460]

Q. (By the COURT.) You say you personally

knew about it? A. Yes.

Q. (By Mr. L. S. LYON.) What was the result,

Mr. Dailey?

Q. (By Mr. L. S. LYON.) What knowledge have

you of that well, Mr Dailey?

A Well, I seen the condition of it after they ce-

mented it. I saw the tube where it was left full

of cement and tube stuck in the hole and we had to

fish for the tube two or three months.

Q. You were present when they were fishing for

the tube? A. Yes, sir.

Q. What was the final outcome?

The COURT.—Now, Mr. Westall doesn't object

but I don't think we can go into this well casing.

Try one case at a time.

Q. (By Mr. L. S. LYON.) Now, what do you
consider the advantage of the Perkins method over

the old tube or dump-bailing methods, Mr. Dailey?
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A. Well, it is so much quicker and safer and you

have a better chance of getting your cement back

of your water spring.

Q. I will ask you to look at Plaintiff's Exhibit

14 (showing), that is two views of the same ex-

hibit. A. Yes.

Q. Do you understand that drawing?

A. I am not familiar with any packing, only the

Perkins.

Q. Now, assuming that this,—that you are ce-

menting a well directly through casing and on top

of the cement that you want to lodge behind your

pipe you place a packer such as is illustrated in this

drawing. A. Yes.

Q. And that packer, by means of a cup at the

top, supplemented by a gasket and sacks that are

put on top of the plug, forms an absolute seal

as against any fluid aJbove the plug; could you see

any merit of any kind or any function to be per-

formed if further fluid cement was dumped on top

of the plug and the sacks and the gasket? [461]

A. I couldn't, no.

Q. Would you recommend putting cement on top

in that fashion? A. I would not.

Q. The Perkins method as you have referred to

in your testimony consists generally of what, Mr.

Dailey? A. Well, of two packers.

Q. What is the cement introduced through?

A. Through the casing.

Q. What indicates when the cement is out of

the—is around your casing, around your shoe back

of your casing?
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A. Well, the pressure of your pump.
iQ. What causes the pressure of your pump to

indicates that

A. Well, they always keep their pipe from eigh-

teen inches or something like that off of the bottom

and they pump the lower packer out and the top

packer comes down and hits on top of this other

packer and the top packer hits down at the

bottom of the pipe—^hits on this other packer before

the top packer is pumped clear out of the pipe,

which causes a pressure on the pump.

Q. When you say packer, you have used the word

^'packer" and "plug" both in your testimony; is

there any difference in your testimony between the

object you refer to as a plug and the object you

refer to as a packer *?

A. No, they are both the same.

Mr. L. S. LYON.—You may cross-examine. [462]

Cross-examination.

(By Mr. WESTALL.)
Q. When you speak of the tube and packer

methods, please describe just what you mean.

A. Well, in cementing the tubing, what they call

the hook wall packer, it is put on the bottom of your

tubing whatever size tube you use, two inch or two

and one-half inch, and that is put pretty close to the

bottom of your casing and when the packer sets

you pump your cement through your tube instead

of through your casing.

Q. Now, how many wells have you actually ob-

served during cementing operations by that tubing
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and bottom packer method that you have referred

to?

A. Well, I don't know how many we have had

where I have actually been around myself.

Q. Can you give any approximation?

A. Oh, I would say five or six or something like

that that I have been around myself.

iQ. Now, were those jobs, those five or six, suc-

cessful cementing jobs by that method?

A. Why, I would say some were and some were

not.

Q. What proportion were not successful?

A. Well, I would say fifty or seventy-five per

cent of them was not successful.

Q. That were not successful? A. Yes, sir.

Q. Did you ever hear of a tubing method in

which the bottom packer was dispensed with and

^the tight head used? A. Yes, sir.

Q. When did you first hear of that method?

A. Well, I couldn't say; along in '13 or '14 or

something like that.

Q. Did you ever observe a well cemented by that

method? A. Yes, sir. [46'3]

Q. Who cemented that well?

A. Well, we cemented some of them ourselves,,

that is, the employees of the Standard Oil Company.

Q. Had you ever—before cementing the well

yourself by that method, did you ever observe a

well being cemented by others by that tight head

method? A. I did not; no, sir.
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Q. How many wells did you cement by that

method with the tight head?

A. Well, I couldn't say. We cemented several

of them by using the tight head.

Q. Where were they?

A. Well, they was up around Taft, Bakersfield,

Huntington Beach.

Q. What success did you have with those wells

that you cemented by the last-mentioned method

with the tight head?

A. Well, we had very poor success, as we most

generally did on re-cementing jobs where we didn't

use the tight head method.

Q. That is, after you had tried the Perkins pro-

cess and failed, then you tried this method. Is

that correct? A. Yes, sir.

Q. Now, in that method there was no barrier

used to separate the water and the cement, that

tubing tight head method referred to, was there?

A. No.

Q. Were you familiar with a method whereby a

swedge nipple was used at the bottom of the tubing

and an indicating plug was used in the tubing?

A. No.

Q. You never heard of that method?

A. No, sir.

Q. Now, in these tubing methods that you have

referred to, did you have any trouble with the ce-

ment mixing with the water and diluting the ce-

ment so that it was not effective? [464]

A. I couldn't answer that question.
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Q. Isn't it a fact that when—that if barriers

between the water and the cement are omitted that

the water will not dilute the cement to any appreci-

able degree? A. Yes, sir.

Q. That is correct, is it? A. Yes, sir.

Q. There might be a slight mixture of, or dilution

of the water and cement where they come in con-

tact, but the great body of the cement will not be

diluted with the water? Isn't that correct?

A. Well, that would depend a great deal on your

job, what kind of a job you had.

Q. Well, explain or give an instance of any job

in which there will be any appreciable mixture or

dilution of the cement by the water.

Mr. L. S. LYON.—What do you mean by an

instance of a job, Mr. Westall—a particular well

that has had that experience ?

Mr. WESTALL.—No, describe a job in which

the cement would be diluted by the water.

A. Well, in case you were cementing the well

where your cement would be heavier than the fluid

that was in the hole and something would happen

to one of your pumps or something while you were

pumping this cement in, your cement would be

heavier than the water or the fluid that you have

in the hole and your cement would keep traveling

on down to the fluid that you had inside of your

casing, which would cause a mixture with the mud

or water or cement or the fluid you had in the hole.

Q, (By Mr. WESTALL.) You mean, if you

pumped a little cement and the pumps shut down,
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that the small amount of cement that was pumped

in might be mixed with water? A. Yes.

Q. That would be an abnormal condition result-

ing from the nonworking of the pump, wouldn't

it? A. Yes, or something like that. [465]

Q. But, if the cement was pumped in regular

order, that is, it is pumped in—enough measured

off to cement the well and that was pumped in

without any plug preceding it and then it was

forced down by a column of water above it, would

there be any appreciable dilution of the water with

the cement? A. I think there would, yes, sir.

Q. You think there would? A. Yes, sir.

Q. Well, what do you mean by, ''An appreciable

dilution"?

A. I don't think as I just understand the ques-

tion. What was that question?

Mr. WESTALL.—I have asked you whether

there would be any dilution to amount to anything

that would be likely to spoil the job if no barriers

were used between the cement and the water.

A. Well, I don't know as I can answer that ques-

tion myself. *'^Si^

q. (By Mr. WESTALL.) Do you believe that

barriers between the cement and the water are

necessary for a successful job for cementing?

A. I think they are a great deal better. I think

your chances would be a great deal better.

Q. You don't know positively to what extent

there might be a dilution of the cement by the water,

do you? A. No.
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Q. You never observed an instance of v^here the

cement was pumped down and circulated com-

pletely out without any barriers at all and it came

without dilution? A. No, sir.

iQ. Now, do you know why they didn't have suc-

cess with the tube methods that you have described

by the use of a bottom packer ?

A. Well, as a rule, it is very hard to pump ce-

ment away after your casing is once landed. It is

very hard to get the cement back of your casing, as

a rule, on account of the formation comes in again

your casing and you can't get circulation around

your pipe any more and as a rule you have to

pump this cement at a very high [4G6] pressure,

which causes it to set up quickly.

Q. (By the COURT.) Could high pressure

cause it to set quicker! A. Yes, congeal quicker.

Q. (By Mr. WESTALL.) These jobs in which

this tube method was used I understood you to say

were after you had attempted to cement the well

by the Perkins method and failed; is that correct?

A. Yes, I think, as a rule, that is, where I have

had experience on.

Q. Now, is there any cement in the bottom of

the casing after you have cemented the well by

the Perkins process?

A. Sometimes there is, yes.

Q. In what instance is there no cement in the

bottom of the casing when you cement by the Per-

kins process?

A. I don't understand that question, please.
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<^. In what instance is there no cement in the

bottom of the casing, if you mean to so testify, in

the use of the Perkins process?

A. Well, I would say that would he a case of

your casing being up off the bottom and you would

pump by your packers below the bottom of your

pipe.

Q. Do you do that frequently?

A. Not very often, no, sir.

Q. About how often does that happen in the

usual course of cementing wells'?

A. Well, it doesn't happen very often.

Q. Well, that would be more or less of an ac-

cident, then, wouldn't if? A. Yes, sir.

Q. Now, even in that case there would be cement

between these two plugs, would there not?

A. Why would there be cement between these

two plugs 1

Q. Between the plugs. [467]

A. Well, that would be a hard question to answer.

There might not.

Q'. There would be some cement around these

plugs and between them, would there?

A. Well, evidently there would, yes.

QL Don't you use a spacer between these plugs

in cementing wells? A. Quite often; yes, sir.

•Qi. What proportion of cases do you use that

spacer between the plugs?

A. Well, I would say fifty or seventy-five per

cent of the cases.
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Q. Now, when you have spacer there, how long

is that spacer?

A. Oh, from ten to fifteen or twenty feet.

Q. Now, there would be cement around that and

between the plugs when you use a spacer, would

there not? A. Yes, sir.

Q'. Why do you use the spacer?

A. Well, to get an accurate check on the cement.

Qi. Now, after you cement a well, you have to

drill out both these plugs and the spacer and all

the cement that may be in the bottom of the well?

A. Yes, sir.

Q. By the Perkins method, do you not?

A. Yes, sir.

Q. Do you find it any disadvantage to have the

cement in the bottom of the well, other than to

have to drill it out?

A. Well, nothing further than the time it takes.

Q. It is unavoidable with the Perkins process,

that the plugs will have to be drilled out and also

the cement from the bottom of the well?

A. Yes, sir.

Q. Now, referring to the exhibit that has been

shown to you, Plaintiff's Exhibit 14, assuming that

on top of this plug, instead of two or three inches

of cement, there is from fifteen to thirty [468]

feet of cement, would you say that this plug is

used as a barrier to separate the water from the

cement? A. Yes, sir.

Q. You would? A. Yes, sir.

Q. Well, please explain your answer. Under-
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stand, this plug is embedded in cement and there

is fifteen or thirty feet of cement above it and, of

course, there is cement below it

—

A. You mean to have cement on top and below

the plugs'?

Q. Yes; there vdll be fifteen to thirty feet of

cement on top of the plug and, of course, there will

be cement below it. Under these circumstances

would you say that this plug is used as barrier to

separate the water and the cement?

A. No, I could not say that it would.

>Q. Is it not a fact that it is the usual practice of

well owners to require some cement to be in the

bottom of the casing to be afterwards drilled out

as assurance that all the cement hasn't been pumped

up around on the outside of the casing ?

A. Yes, sir, they always like to have a little ce-

ment left in the bottom of the pipe.

Q. So that if you have fifteen or more feet of

cement on top of that plug it would be no dis-

advantage, would it, in cementing a well?

A. Nothing more than if you would pump this

cement in under a high pressure—if you had a

high pressure on your cement while you were pump-

ing it in, this cement on top of your plug, I

thinly, would be more of a detriment than it would

do you any good.

Q. Wouldn't it likewise be a detriment in the

case of the Perkins process if you had a spacer

between the plugs, too?

A. You have got that much more cement to con-
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geal on you. Outside of the cement above your

packer, you have got that much more cement to

congeal on you.

iQ. You mean the cement above it might set?

A. Yes. [469]

Q. Might that not happen in the case of the Per-

kins ; might not the cement over the top of the plug

congeal or set under the same circumstances I

A. Yes.

Q. So, there would be no more advantage or dis-

advantage in one than in the other process in that

respect, vs^ould there?

A. Yes, I would say the more cement you have

got in there and pumping under a pressure, the

more chances of your cement congealing quicker.

Q. Suppose you had a fifteen foot spacer between

the two plugs in the Perkins process and suppose

that you had fifteen feet of cement on top of the

plug in the Wigle process, would there be any sub-

stantial difference so far as drilling the cement out

after the cementing operation?

A. I don't think so.

iQ. In one case than the other?

A. I don't think so.

Q. And the cement on top of the plug would

perform the same function as the cement between

the plugs in the Perkins method, would it not, that

is to say, it would be at the bottom of the casing,

and would serve as an assurance that all the cement

had not been pumped outside of the casing? Ts

that correct?
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Q. (By Mr. WESTALL.) Will you answer the

question.

A. Eead the question.

(Question read by the reporter.)

A. Well, ther would be a different feature there.

The Perkins—the spacer between the Perkins plugs

would tell you when this cement is pumped out of

your pipe, with the Perkins top packer which he

uses and with the cement on top of any other kind

of packer you wouldn't have any check on it.

Q. Well, the plug itself would tell you, wouldn't

it? A. Which plug?

Q. The plug in the Wigle process, when it reaches

bottom, it would shut down the pump and act as

an indicator? [470]

A. I am not familiar with the Wigle packer. I

haven't saw it.

iQ. You have never had any experience with a

process like that partially shown in this Plaintiff's

Exhibit 14, have you, where one plug was used and

from fifteen to thirty feet of cement was put on

top of it? A. No.

Q. So that from actual experience you don't

know how it is operated? A. No, sir.

Mr.^ WESTALL.—I believe that is all.

Redirect Examination.

(By Mr. L. S. LYON.)

Q. Why do you use tubing for your repair jobs

instead of putting—^attempting to cement again

with the Perkins process, Mr. Dailey?



Perkins Oil Well Cementing Company. 529

(Testimony of C. A. Dailey.)

A. "Well, you cannot—that is about the only way
you would have of cementing.

Q. Why is that?

A. Well, you have no circulation around your

water string.

Q. (By the COURT.) Can't move the pipe?

A. Yes, you can^t pump against the pressure.

Qj. Well, can you move the pipe? A. No, sir.

Q. The casing, I mean. A. No.

Q. (By Mr. L. S. LYON.) In connection with

your statement that the cement will he diluted by

the fluid below and above the cement, would the

amount of that dilution be affected by the size of

the pipe? A. I think so, yes, sir.

iQl. Is it your practice to put in cement on top

of the top plug in the Perkins—when you use the

Perkins process? A. No, sir.

'Q. Do you know what method the Standard Oil

Company uses for cementing its wells in foreign

countries? [471]

A. Well, in some foreign work they are using

the Perkins process.

Q'. Do you know where they got these plugs for

that work?

A. Wliy, as a rule, they get the plugs from Mr.

Perkins and ship them along with their outfits.

Qi. Do you remember the circumstances under

which you first learned of the Perkins process?

Q. (By Mr. L. S. LYON.) Prior to your first

knowledge of the Perkins process, had you ever
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heard of cementing a well by pumping through

casing^ A. No, sir.

Q. Had you ever heard of using a plug in the

cementing of a well to indicate w^hen your cement

was back of the shoe? A. No, sir.

Q. Had you ever heard of using a plug to sepa-

rate the cement that you wanted to place back of

the shoe from the fluid that was forcing the plug

down the casing? A. No, sir.

Q. Have you any interest in this case at all, Mr.

Dailey? A. No, sir.

Q. Has the Standard Oil Company any interest

in the case or the Perkins patent, to your knowl-

edge? A. Not to my knowledge.

Mr. L. S. LYON.—That is all.

Mr. WESTALL.—That is all. Mr. Lyon has con-

sented I call out of the usual order a witness, Mr.

Brown.

The COURT.—All right; call him. [472]

TESTIMONY OE WILSON B. WIGLE, FOR
DEFENDANTS (RECALLED).

WILSON B. WIGrLE, recalled on behalf of the

defendants.

Direct Examination.

(By Mr. WESTALL.)
Q. You are one of the defendants, are you not,

Mr. Wigle? A. Yes, sir.

Q. How long have you been acquainted with vari-

ous methods of cementing wells?

A. Since about 1906 or 1907.
:
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Q. You have mentioned in your answers to in-

terrogatories a number of different methods of ce-

menting wells. Now I will ask you to look at those

answers and blue-prints attached thereto, and state

briefly when and to what extent you used each of

the methods herein described.

A. This first method was where I put cement in

sacks and dropped it into the bottom of the well,

to the fluid, and picked casing up and set it back

down in it, after it is broken up with the tools.

That happened in 1903, the first experience I ever

had with cement, in the Russian Oil Company,

east of Newhall; but it was a very crude way, and

I did not get any results , in fact, as far as shutting

off water was concerned.

The second method here is where I dumped some

cement in the bottom of the pipe, the bottom of the

hole, rather, and picked the casing up, and filled

it with fluid, and put a tight head on, and set the

casing back on the bottom forcing the cement back

of the casing. This happened along about—I think

the first job I did with that method was along in

about 1908, possibly 1909.

Mr. WESTALL.—Referring to Chart No. 3,

which you say is intended to illustrate the method

—

A. Just a minute ; which one is that ?

Q. No. 3. '

The COURT.—No. 3 down at the corner there.

[473]

Mr. WESTALL.—(Continuing with question.)

—which you state is intended to illustrate a method
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whereby water is first circulated through the tubing

and up outside of the casing ; cement is then pumped
through the tubing 4 and deposited in the bottom

of the well; the tubing 4 is next raised above the

point of cementing, and water under pressure is

forced through the tubing into the casing above the

cement, being allowed to escape as indicated by ar-

rows (Fig. B). The water circulating in this man-

ner is then stopped and the cement held under

pressure until it hardens. This method has been

used to cement the bottom of wells which have been

drilled too deep, and where water has been en-

countered at the bottom. Now, when did you use

that method?

A. Why, I don't know as I can tell you just when

I did work of this nature, but is commonly used

in the field. In the last two years I have cemented

several wells in that way, that is, for shutting off

bottom water, where the well is drilled too deep.

The COURT.—Proceed, Mr. Westall.

Mr. WESTALL.—Ql Now, referring to blue-

print No. 4, you have stated: Referring particu-

larly to Fig. A, the first step consists of dumping

cement in the bottom of the casing; the casing is

next raised from the bottom to a point above the

cement ; the well casing is then pumped full of fluid

;

tight head 5 being closed as illustrated in Fig. C.

The casing is then lowered to the bottom, thus forc-

ing cement up behind the casing as shown in Fig. O,

is held under pressure by the tight head 5 until

the cement sets. When did you use that method I
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A. I think I made a mistake on the first draw-

ing, Mr. Westall—I broke my glasses today—

I

mean the second. I think that was the method

where we set it—your Honor, will you allow him

to read the second? I think I made a mistake.

Q. Well, perhaps you can answer as to No. 4

first, the one I have just read, and then we will go

back to No. 2.

The COURT.—When did you use that method.

No. 4?

A. Why, that was about 1908 or 1909 that I used

that method first. [474] I think that was the one

that I answered on, the second. I broke my glasses

to-day, and I can't see.

Q. (By Mr. WESTALL.) Now, referring back

to No. 2 blue-print, you state that that illustrates

a method by which the well casing is raised from

the bottom of the well, the lower portion of the

well casing closed by the packer 7 through which

extends the tubing 4. Cement is then pumped
through the tubing and finds its way to the bottom

of the well and up outside the casing. The casing

is then lowered, and the tubing 4 and the packer 7

are removed. When did you first use that method?

A. That is the packer method in the bottom of

the tubing. I used that in 1907, I think, in the

Lompoc field.

Q'. How often did you use it?

A. I just cemented two wells that I remember

of with that method.

Q'. Both the same year?
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A. Yes, the same year.

Q. Were those jobs successful'?

A. Why, one was; the first well I cemented was,

the second was not.

Q. Now, referring to blue-print No. 5, you have

stated that that illustrates a method of cementing

wells where the casing is stuck or wedged in the

hole, as illustrated by the walls of the hole 1 being

shown in contact with the casing 2. Tubing 4 with

packer 7 is lowered into the casing as illustrated;

water is then pumped down through tubing 4 to

establish water circulation. Packer is then set;

cement is then introduced into the tubing under

pressure, and forced down in the formation with

mud or water. The tubing is then detached from

packer and withdrawn, the check-valve in the packer

retaining the cement under pressure until set.

When did you use that method?

A. I used that method first, I think, about two

years ago. That is what they call the Baker's

cement retainer.

Q. (By Mr. WESTALL.) When did you first

use the tubing method with the tight head?

A. I think it was in 1908.

Q. How often have you used that method ? [475]

A. Just whenever the occasion required it. There

are some jobs that require one system, and some

another.

Q. Now, in 1908 can you state about how many
jobs you performed with that system, that being

the system shown in your patent?



Perkins Oil Well Cementing Company. 535

(Testimony of Wilson B. Wigle.)

A. Well, not very many. In those days we were

not doing much cementing. It was an early stage

of the game. I suppose maybe I cemented four or

five wells that year, not over five anyway, I don't

think; maybe not that many.

Q. Now, did you use any other system of cement-

ing at that time %

A. Why, I think we dumped some cement in with

the bailer to shut off some bottom water, probably

;

but I would not be sure about that.

Q. Whenever you did cement a well, with what ex-

ception, you used this method, didn't you?

A. I used this just when we were cementing cas-

ing, when the casing was free in a standard hole

job.

Q. When the casing was not free, what methods

did you use?

A. I don't know as I had any along that year,

any jobs where the casing was not free, that I

cemented.

Q. In later years, 1909, did you use that method

of cementing? A. Why, principally.

Q'. And how many jobs of cementing did you do

in 1909?

A. Oh, that is pretty hard to tell. That is a long

time ago.

Q. Well, would there be one or a dozen?

A. I don't think I cemented over eight or ten that

year.

Q. Were those jobs cemented in 1909 by the use

of that method successful or otherwise?
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A. Some were, and some were not.

Q. Did you use the method in 1910?

A. Yes, I used the method in 1910, just the same

way.

Q. To what extent did you use that method in

1910?

A. Well, I cemented considerably more wells that

year. About that time people commenced cement-

ing off their wells. [476]

Q. And what success did you have with that sys-

tem at that time ?

A. I had fairly good success.

Q. In 1911 and 1912, did you still continue to use

that system?

A. I did up until about 1912, I think. I was

county commissioner for Santa Barbara County for

two years and a half, I think, commencing, I think

it was, the first of June, 1909; I was two years

and a half county commissioner there, and I did

all the cementing in that county, practically.

Q. Then after that did you continue to use that

system to any extent?

A. Well, I went out of the cementing business

myself then for a while.

Q. Now, Mr. Scott was associated with you in

cementing, was he not ? A. Yes.

Q. (By Mr. WESTALL.) To your knowledge did

Mr. Scott continue with this method of cement?

A. He did whenever the occasion required, I

think.
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Q. Now, in any of these jobs did you use plugs

of any kind?

Mr. WESTALL.—Will you answer the question?

A. I did not use any plugs of any kind up to

that time, that I remember of.

Q'. Are you familiar with the method of cement-

ing in which a swedged nipple was used at the

bottom of the tubing, a tight head, and plug in

tubing ?

Q. (By Mr. WESTALL.) Can you answer the

question ?

A. Why, yes, I have used the plug and the

swedged nipple.

Q. When you said you did not use a plug prior

to that time, you meant in casing, didn't you?

A. I mean prior to this patent.

Q. (By Mr. WESTALL.) Prior to the patent?

A. Prior to the patent, I meant. I have heard

of it being used at different times, but never used

it myself. [477]

Q. (By Mr. WESTALL.) When did you first

actually observe the use of the swedged nipple with

the plug in this tubing method ?

A. You mean when I heard of it?

The COURT.—No, observed it—not heard of it.

Q. (By Mr. WESTALL.) When did you first ob-

serve it?

A. I don't think I used the swedged nipple with

plug until about, I think it was, 1914, if I remember

right.

Q. In any of your cementing operations in which
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you used this tubing method, were you ever bothered

by the cement and the water becoming mixed and

the cement diluted?

A. Not that I know of, enough to interfere with

the cementing of the well.

Q. What is your experience with the possibility

of the water diluting the cement when no barriers

between the water and cement are used?

A. Why, it will mix with the cement to a certain

extent, especially if you use heavy fluid. With

clear water it does not mix so readily, I don't think.

Q'. To what extent would it mix?

A. It depends on the size of the casing a little bit.

Ql Did you finish your answer ?

A. I say it depends on the size of the casing.

Q. Now, I wish you would illustrate in a general

way what you mean by depending upon the size

of the casing; that is, consider the various sizes

of casing and tell us to what extent there might

be some dilution of the cement by the water.

A. Well, the larger the casing, the more air you

have, and naturally the more mixture you have the

more cement it would take to back up in the tubing,

coming in contact with each other. We use from

151/2-inch casing down to 2-inch tubing, you see,

and naturally the larger the casing the more mix-

ture you have and the more cement you would waste,

rather. [478]

Q. Suppose you were cementing a well using a

151/2-inch casing, and you pumped the cement down

without the use of any barriers, to what extent
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would you expect the cement left in the bottom

of the well to be softened or diluted by the water?

A. Well, I would figure on about four or five feet

of that being mixed with water, enough so it would

not harden real hard.

Q. Now, what would be the condition of the ce-

ment below that?

A. Well, the further you drill in it, the harder it

always gets, according to my experience. That is

all we know, just by drilling it out.

Q. Now, have you actually observed drilling op-

erations after the cementing of a well, in which the

cement was drilled out, in which no barriers had

been used, and can you state from your positive ex-

perience that that would be about the extent of di-

lution in that size casing ?

A. According to the drillers' reports, is all I have

to go by.

Q. Now, suppose the casing was a smaller casing

than that, please consider the various devices and

tell what extent of dilution or softening there would

be.

A. You may have the same number of feet, but

you would not waste as much cement in diluting it.

Q. Suppose it was a 10-inch casing, what amount

of softening or dilution would there be?

A. Probably four or five feet, the same as the 15.

Q. Suppose it was tubing you were using, what

amount of dilution would there be ?

A. I would say it would be the same number of

feet, about.
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Q. How much?

A. The same number of feet, I would say, just

guessing at it. You can't see down there at all.

[479]

Q. Are you sure there would not be ten or fifteen

feet diluted, so it would not set?

A. I don't think there would in any case, where

the cement is put in proper.

Q. Is it possible to tell exactly, according to the

size of the casing and the quality of the cement

which is used, just how much cement will be in a

softened condition in the casing ?

A. I would not be able to tell exactly.

Q. How many years of experience have you had

in the cementing business altogether?

A. Well, in 190'3 was the first well I cemented.

Up until 1910 I never did very much of it.

Q. Why do you always put cement on top of your

plug? A. Well-
Mr. WESTALL.—Will you answer the question?

A. Why, I always put the cement on top of the

plug to be sure and have good, solid cement all

around the shoe. That is where you expect to get

your water shut off. To get good cement around

the shoe, that is the particular part of your cement-

ing job.

Q. Now, it has been stated that from fifteen to

thirty feet of cement is put on top of the plug.

Why is it necessary to put so much cement on top

of the plug?

A. Just for the same reason I was telling you.
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There is four or five feet of that cement that would

probably be contaminated with water or mud, and

if you put fifteen or twenty feet, you would have

ten or fifteen feet of good solid cement in the pipe,

which would insure you a good chance to get a

casing test when you have it down, and also to have

good solid cement around the shoe.

Q. Well, now, suppose that the guide at the end

of the casing should break or come off, please state

whether or not the cement above the plug would

perform any additional function or give any addi-

tional assurance as to the job. [480]

A. It would, if you knew the guide was off and

stopped your pump at the right time.

Q. And if the plug went through, and it was

merely stopped momentarily by the guide, what

function would the cement above the plug perform %

A. If the plug was stopped in the guide %

Q. The plug would go through the guide, break

the guide. What would be the value of the cement

above the plug, if any?

A. It would not be any, because if you did not

stop your pump you would pump it right on up

back of the casing.

Q. Well, if you knew it should be at the bottom

and knew there was a break immediately, could

you perform a successful job after the guide broke?

A. The only way you could do that would be by

shutting your pump down and not pumping it any

further.

Q. You would do that, wouldn't you?
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A. I would if I knew it.

Q. Is there any way to know ?

A. The only way you would know that would be

if you were watching the gauge on your pump and

noticed the pressure ran up and dropped again;

you might imagine—it is all imaginary.

Q. Then what would you do ?

A. It is all imagination when you are working

three thousand feet below you, or so. Well, in a

case of that kind, I would naturally shut the pump
down, if I thought that was what went wrong; I

would know there w^as going to be an accident.

Q. In that case, what would be the condition;

could you have a successful job ?

A. You could if you shut your pump down; if

the plug hit the guide, if you shut it down right

away, that would leave the same amount of cement

in the casing.

Mr. WESTALL.—I guess that is all. [481]

Cross-examination.

(By Mr. L. S. LYON.)

Q. When did you go back in the cementing busi-

ness, Mr. Wigle?

A. Well, I always did the work for the com-

panies I was superintendent for. I was superin-

tendent for the Union Oil Company for some time,

and also for the St. Helens Petroleum Company. I

always did the work for those companies, but I

didn't go into the cement business for myself until

two years ago last January, about.
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Q. And before you went into the cementing busi-

ness this last time, you were thoroughly familiar

with the Perkins process, were you notf

A. Well, I had heard about it. I never did see it

well cemented by the Perkins process, but I had

heard about it a thousand times, I suppose, or more.

Q. And before you adopted this method in which

you used a top plug with the cement on top of the

plug, you had advice from your attorneys that it

would not infringe the Perkins patent?

A. I don't remember that I ever did. I may have

talked to them about it.

Q. You were familiar with the Perkins patent,

though? A. I had read the patent over, yes.

Q'. You had read it then? A. Yes.

Q. Well, why did you use the system with the

plug and pumping through the casing, instead of

using the tubing method in your patent ?

A. Well, we always figured on using the most

simple system, the system that will guarantee the

quickest job. That is the reason why I always ce-

mented wells according to the condition of them.

There are some cases where you could not use that

and have to adopt some other system. Where the

casing is perfectly free, especially in a rotary hole,

for the last number of years we have been pumping

through the casing, just measuring our fluid in.

[482]

Q. Why do you use the plug? Why don't you

just rely on measuring the fluid ?

A. Well, it is very inconvenient to haul a couple
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of hundred barrel tanks around and fill them with

your fluid.

Q. Isn't there also a chance of error in measure-

ment?

A. That is only a matter of mathematics.

Q. Isn't there a certain deviation or factor of

error in the casing itself?

A. We always figure out our error according to

the heft of the pipe. That part of it is pretty

accurate.

Q. Don't you think that the use of a plug is the

best way to assure yourself that you would not

pump away from the shoe the cement that you

want to lodge in back of your casing?

A. Well, I can't say. I can show you better rec-

ords I had when I was measuring the fluid in. The

only thing I would say, it is more convenient.

Q. And it is a big advantage to pump directly

through the casing, instead of trying to run in a

string of tubing and take that time and extra

hazard, isn't that corect?

A. It saves that operation when the casing is free,

I would say, yes. That is the reason why we al-

ways do that.

Mr. L. S. LYON.—I think that is all.

The COURT.—Why does the casing have to be

free in order to use this Perkins method?

A. Because you have to force all the fluid ahead

of your cement down the casing and up the outside

to the surface. If the string of pipe is what we

call froze up, your circulation is usually stopped.



Perkins Oil Well Cementing Company. 545

(Testimony of Wilson B. Wigie.)

Q. I know, but why the circulation?

A. You have to displace the fluid in order to get

the cement in.

Q. But even when it is frozen, the circulation, as

far as the water is concerned, goes around with the

pipe.

A. We get what we call formation circulation,

and going up and around in some water sand. That

is why we use the tubing method then.

The COURT.—All right, that is all. [483]

TESTIMONY OF J. M. OWEN, FOR DEFEND-
ANTS.

J. M. OWEN, called as a witness in behalf of the

defendants, being first duly sworn, testified as fol-

lows:

The CLERK.—State your name, please.

A. J. M. Owen.

Direct Examination.

(By Mr. WESTALL.)
Q. What is your business, Mr. Owen?

A. Cementing oil wells.

Q. How long have you been in that business ?

A. Well, about four months for myself.

Q. What previous experience in oil well cement-

ing had you had, if any*? A. Previous to—

The COURT.—Previous to the four months.

A. Well, I have used the Wigle method.

Q. (By Mr. WESTALL.) Now are you familiar

with the Wigle method of cementing in which one

plug is used? A. Yes. sir.
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Q. Please explain why cement is always put on

top of tlie plug, if you know.

A. Well, the only reason we put that on top of

the plug, so it may hold. Knock the guide off of

the shoe, you can always tell, you can stop the pump
before all of the cement gets out of the pipe.

Q. If the guide is knocked off the shoe what would

be the result if you did not have cement on top of

the plug ?

A. You would not have any cement around the

shoe where you want it,—pump it all back.

Q. Pump it all up outside the casing?

A. Yes, sir.

'Q. Why do you understand it is necessary to have

cement in the bottom of the casing for a cementing

job?

A. Well, you have to have a casing test. Another

thing, if you have not got cement around the bottom

you are not likely to [484] have water shut off.

Mr. WESTALL.—That is all.

Cross-examination.

(By Mr. L. S. LYON.)

Q. If that guide is knocked off before the plug

gets there, then what good does cement on top of

that plug do, so far as leaving cement in the hole ?

A. Well, most of the time if the pipe lets down,

right down to the bottom of the well, you see the

plug would not come out if you knocked if off.

Q, Then the plug would stop the pump and pre-

vent the cement from coming out, wouldn't it?

A. Yes, sir.
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Q. Do you buy your plugs from Wigle?

A. Yes, sir

Q. Why do you use the plugs at all?

A. Well, I use them to tell when the cement gets

to the bottom.

Mr. LYON.—That is all.

The COURT.—We will take a recess to 2 o'clock.

[485]

(Title of Court and Cause.)

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL UNDER EQUITY RULE 75.

To the Clerk of Said Court:

Sir: Please prepare and forward to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit as the record of the above named

defendant on appeal from the interlocutory order

entered in the above-entitled cause on the 17th day

of March, 1923, refusing to dissolve the preliminary

injunction theretofore entered in said cause, a duly

certified transcript of the following papers, files,

documents, records, and proceedings, filed, read, or

used in evidence, therein, omitting however to avoid

needless repetition the title of court and title and

number of cause except at the beginning of said

transcript where such title of court and number and

title of cause may be inserted in full, and substitut-

ing for such omissions at eaeh place throughout the

transcript where they occur the following state-

ment in parentheses, "Title of Court and Cause":
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(1) Bill of complaint filed June 29, 1923;

(2) Order to show cause entered June 29, 1923;

(3) Notice of evidence to be relied on as showing

why preliminary injunction should not

issue, filed July 16, 1923;

(4) Affidavits attached to the foregoing notice of

A. R. Johnson, W. J. Wellman, J. M.

Owen, H. 0. Bales, and H. H. Brazeel, all

filed July 16, 1923;

(5) Defendant's answer to bill sof complaint

filed July 16, 1923;

(6) Notice of plaintiff's showing filed July 20,

1923;

(7) Certified copy of restraining order in the

case of Halliburton vs. Burras, etc., filed

July 20, 1923

;

(8) Affidavits of Cyrus Bell, James C. Perkins,

Frank D. Smith and Earl W. Wagner, all

filed July 20, 1923; [486]

(9) Defendant's reply affidavits in opposition to

motion for preliminary injunction, being

those of J. M. Owen, Dave Briggs, Oscar

Bean, R. N. Combs, H. Blize, J. D. Bone,

J. M. Briggs, Tunis Smith, A. V. Crissman,

J. D. Coykendall, and A. E. Dutzer, and

Dave Johnson, all filed July 30, 1923;

(10) Affidavit of J. M. Owen in response to affi-

davits of Knott and Franks, filed July 30,

1923;

(11) Affidavit of J. El Knott and H. H. Franks,

filed July 30, 1923;

(12) Stipulation for use of uncertified copies of

patents filed August 16, 1923;
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(13) Opinion of Court and order granting prelimi-

nary injunction on plaintiff furnishing

bond in the sum of $50,000.00, entered

August 23, 1923;

(14) Injunction bond on behalf of plaintiff in the

sum of $50,000.00, approved by the court,

filed August 27, 1923

;

(15) Order as to form of injunction entered

August 27, 1923;

(16) Writ of injunction issued August 27, 1923,

with Marshal's return of service filed and

served September 24, 1923;

(17) Notice of motion and authorities in support

of motion and motion that defendant be

adjudged in contempt and affidavits in sup-

port thereof of A. G. Ecker, J. N. Pyles,

C. A. Gair, Gail Brown, Paul Paine, Chas.

A. Dailey, A. A. Perkins, all filed Novem-

ber 1, 1923;

(18) Notice of evidence to be relied upon and state-

ment of points and authorities under Rule

10 on behalf of defendant filed November

13, 1923;

(19) Affidavit of J. M. Owen attached to notice

of evidence filed November 13, 1923;

(As to remainder of affidavits attached to

said notice of evidence see Statement of

Evidence in condensed form as provided in

Equity Rule 75, hereinafter specified to be

made part of said transcript.)

(20) Notice of plaintiff's rebuttal affidavits and

affidavits of Webb A. Andrews, Floyd L.



550 J. M. Owen vs.

Eoss, Cyrus Bell, Lewis J. Whitney, all

filed December 1, 1923;

(21) Notice of further evidence on behalf of de-

fendant on hearing on contempt and affi-

davits of J. M. Owen, Eoscoe W. Stephens,

Wilson B. Wigle, J. L. Bales, H. O. Bales,

John Trauth and H. H. Brazeel, all filed

December 3, 1923;

(22) Opinion of Judge James filed March 3, 1924;

(23) Notice of application to dissolve preliminary

injunction and affidavit of J. M. Owen
thereto attached; [487]

(24) Notice of application to dissolve preliminary

injunction filed March 10, 1924;

(25) Order dismissing application to dissolve pre-

liminary injunction without prejudice and

proceedings on argument by counsel on

petition for rehearing and order denying,

exceptions on behalf of defendant, entered

March 10, 1924;

(26) Notice of motion to construe injunction with

affidavit of service attached, filed March

13, 1924;

(27) Order dismissing application to dissolve pre-

liminary injunction with order defendant

will not be allowed to renew same and ex-

ceptions noted for defendant, entered

March 17, 1924;

(36) Reporter's transcript of March 17, 1924, in

which the court states reasons for not dis-

solving said injunction

;

(37) Statement of evidence in condensed form as
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provided by Equity Eule 75, filed and pre-

sented with this praecipe;

{38) A copy of Defendant's Exhibit ''A," file-

wrapper and contents of Perkins and

Double patent in suit offered as such ex-

hibit in the cause in this Court, entitled

F.-70—Equity, Perkins Oil Well Cement-

ing Co. vs. Wigle, et al.

;

{39) Petition for appeal filed April 4, 1924;

{40) Assignment of errors filed April 4, 1924;

{41) Order allowing appeal entered April 4, 1924;

{42) Bond on appeal filed April 11, 1924;

{43) Citation with endorsements filed April 14,

1924;

{44) This praecipe for record;

{45) Certificate under seal stating the cost of the

record and by whom paid;

{46) The names and addresses of the parties to

this appeal and their attorneys as follows:

Westall and Wallace, (Joseph F. Westall

and Ernest L. Wallace), 611 California

Bank Building, 629 South Spring Street,

Los Angeles, California, Solicitors and of

Counsel for Defendant-Appellant; Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Stock Exchange Building,

Los Angeles, California, Solicitors and of

Counsel for Plaintiff-Appellee.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant-Appellant.

[488]
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[Endorsed] : (Title of Court and Cause.) Prae-

cipe for Transcript of RIecord on Appeal Under
Equity Rule 75. Received copy of the within notice

this 4th day of April, 1924, reserving all objections.

Leonard S. Lyon, Attorney for Plaintiff. Filed

April 4, 1924. Chas. N. Williams, Clerk. By L.

J. Cordes, Deputy Clerk. Westall and Wallace,

Patent Lawyers, Suite 611 California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [489]

(Title of Court and Cause.)

PLAINTIFF'S PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of said Court:

Plaintiff, reserving all rights of objection to the

order made herein on the 4th day of April, 1924,

allowing an appeal to defendant from the order

entered in the above-entitled cause on the 17th day

of March, 1924, on the grounds that said order was

not an appealable order, and plaintiff especially

appearing on this appeal solely for the purpose of

raising the aforesaid questions and objections and

having said appeal dismissed on the ground that

said order of the 17th day of March, 1924, was not

and is not an appealable order and on each of the

grounds aforesaid, objects to the praecipe for

transcript of record on appeal under equity rule

75, heretofore served and filed by defendant and

specifies the following as additional portions of the
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record of this cause to be incorporated in the trans-

cript of record on said appeal by defendant from

said order of the 17th day of March, 1924:

1. All the original records and exhibits on tile

in the above-entitled court in the case of

Perkins Oil Well Cementing Company, a

Corporation, Plaintiff, vs. Wilson B. Wigle

and Vasco B. Cottengim, Defendants in

Equity, No. F.-70', including:

(a) The bill of complaint therein;

(b) Defendants' first answer therein;

(c) Interrogatories propounded by plain-

tiff therein;

(d) Defendants' answers to interrogatories

propounded by plaintiff therein;

(e) Supplemental bill therein;

(f) Answer to supplemental bill and

counterclaim or set-off therein;

[490]

(g) Reply to counterclaim;

(h) Deposition of Roscoe W. Stevens taken

: and filed therein;

(i) Reporter's transcript of testimony and

proceedings at the trial of said cause

on April 23, 24, 25, 26 and 27, and

remarks of court on June 1, 1923,

filed herein;

(j) Letters of decision from Honorable

Oscar A. Trippet, Judge, dated June
'

6, 1923, addressed to counsel in said

case;

(k) Interlocutory decree dated June 11,

;- 1923, therein;
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(1) Writ of injunction dated June 11,

1923, therein;

(m) All of the original documentary and

physical exhibits filed therein;

(n) Defendants' analysis of claims of Per-

kins patent No. 1,011,484, filed

'

therein

;

(o) Plaintiff's opening brief filed therein;

(p) Defendants' brief filed therein;

(q) Defendants' reply brief filed therein;

2. Eeporter's transcript of proceedings on hear-

ing of order to show cause why a prelimin-

ary injunction should not be issued herein;

3. Interrogatories propounded by plaintiff here-

in;

4. Answers to interrogatories propounded by

plaintiff herein

;

5. The plug constituting physical exhibit ''A"

to the affidavit of Paul Paine, filed Novem-

ber 1, 1923 herein;

6. Reporter's transcript of proceedings before

the court on December 3, 4, and 5, 1923, on

hearing of motion that defendants be ad-

judged in contempt for violation of writ

of injunction herein

;

7. Decree in contempt filed March 3, 1924, herein

;

8. Petition for rehearing of March 5, 1924,

herein
; [491]

9. Notice and application to dissolve preliminary

injunction heretofore issued in the above-

entitled cause of March 5, 1924, herein

;

10. Reporter's transcript of proceedings before

court on March 10, 1924 on motion to dis-
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solve preliminary injunction and petition

for rehearing herein;

11. Reporter's transcript of proceedings before

court on March 17, 1924, on application to

dissolve preliminary injunction and motion

to construe injunction herein;

12. Certified copy of decree of the District Court

of the United States for the Western Dis-

trict of Oklahoma in the case of Erie P.

Halliburton and Perkins Oil Well Cement-

ing Company vs. Dan Burrus and Hugh
West, Defendants, No. 574^Equity, offered

by plaintiff herein at the proceedings before

the Court on December 3, 1923.

13. This praecipe.

Respectfully,

FREDERICK S. LYON,
LEONARD 8. LYON,
HENRY S. RICHMOND,

Appearing Especially on Behalf of Plaintiff Above

Stated. [492]

[Endorsed] : (Title of Court and Cause.) Plain-

tiff's Praecipe for Transcript of Record. Service

and receipt of copy of the within is hereby admitted

this 14th day of April, 1924, reserving all objections

as to contents and time of service. Joseph F. West-

all, Atty. for Deft. Filed April 14, 1924. Chas N.

Williams, Clerk. By R. S. Zimmerman, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles^

Oal., Attorneys for Plaintiff. [493]
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(Title of Court and Cause.)

MEMORIANDUM OPINION AND ORDER.

Messrs. LYON & LYON, Attorneys for Plaintiff.

Messrs. WESTALL & WALLACE, Attorneys for

Defendant.

The parties hereto fail to agree upon what shall

compose the record to be used on an appeal by the

defendant from an order denying his motion to dis-

solve a preliminary injunction. The preliminary

injunction was issued on the 27th day of August,

1923, for the purpose of restraining the defendant

from committing acts of infringement of plaintiff's

patent pending trial of this suit. The decree order-

ing the preliminary injunction was not appealed

from, and complaint being later made that the de-

fendant was violating its provisions, contempt pro-

ceedings were had and a remedial judgment was

entered which directed payment of a fine. Decree

in contempt was filed March 3, 1924, and thereafter

the defendant moved for an order to vacate the in-

junction, stating in his notice of motion that he

would rely upon the files, records and proceedings

in the cause and "particularly upon the records,

proceedings, and evidence relied upon or used on

said application for said injunction and upon the

motion that the defendant be punished for contempt

for violating said injunction, as well as * * *

the affidavit of J. M. Owen * * * ." [494]

In preparing his appeal from the order denying

his motion to vacate the injunction, the defendant

filed his praecipe specifying the documents and rec-
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ords which he desired to have included in the tran-

script, and the plaintiff in turn gave v^ritten notice

that it required additional matter and exhibits to be

included therein. Defendant objected to various of

the matters and things which plaintiff demanded

should be made a part of the record, particularly to

the transcript of the evidence taken in another case,

to wit, that of Perkins Oil Well Cementing Com-

pany vs. Wigle and Cottengim, No. F.-70—Equity,

in this court. The suit under the last-named title

was brought on the same patent right as is concerned

in this action, and an adjudication was there made

establishing the validity of the Perkins patent and

finding infringement. In the notice of the evidence

to be relied upon by the plaintiff here, on his appli-

cation made in this case for the preliminary injunc-

tion, the record of the evidence in Case F.-70

—

Equity was mentioned. The same counsel appeared

in that case, both for plaintiff' and the defendants, as

appear here, and the defendant in this case w^as one

of the witnesses for the defendants there. In ex-

pressing his objection to the inclusion of the record

in Case P.-70, defendant's counsel asserts that that

evidence was presented on the motion for the pre-

liminary injunction for the limited purpose only of

showing a prior adjudication of the validity of the

Perkins patent. In this counsel was wrong. The

transcript of that evidence was understood to be and

was considered by the Court for the purpose of

showing what the history of the art had been in

cementing processes for oil wells, the identity of the

process used by the defendants there with that pro-
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tected by plaintiff's patent, and that the defendant

in this case had used the same process as had those

defendants, and that he was familiar with the Per-

kins patent and the alleged infringing methods.

[495]

Counsel for the plaintiff asserts that plaintiff has

the right to have all matters which he specifies in-

cluded in the record, being answerable for a penalty

of costs in the Court of Appeals in the event that he

has unnecessarily burdened that record. I conceive

it to be the duty of the trial judge to allow only such

matters to be included as are pertinent to the ques-

tions to be presented, in order that the Court of Ap-

peals may not have imposed upon it unnecessary

labor, and that the cost and expense to the parties

shall be reduced.

If counsel for the defendant will examine the

transcript of the argument made on the application

for the preliminary injunction in this case, he will

find that he himself referred to the transcript of the

record of the testimony taken in Case F.-70, and

that necessarily the Court under the argument then

presented had to consider that testimony for the

main purpose of learning the history of the art in-

volved as bearing on the scope of the Perkins patent

and its novel character. It seems unnecessary, how-

ever, that a transcript of the testimony in that case

be incorporated in this record in full. The testi-

mony given by some of the number of witnesses

called by the plaintiff to show the state and progress

of the art covering many years will be sufficient.

There should be included also the testimony of de-
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fendant Wigle as given in that case, and the testi-

mony of the defendant here, Owen. This testimony

should be incorporated without the objections ap-

pearing in the transcript, or the argument of counsel

there stated. It might better appear in narrative

form and may be so arranged, if the defendant de-

sired to prepare it that way; otherwise the text of

the transcript may be followed, excepting the por-

tions noticed. There is designated, therefore, for

that purpose the testimony of Cyrus Bell, J. L. King,

C. A. Daily and A. A. Perkins, together with the

testimony of W. B. Wigle and J. M. Owen. There

should also be included a copy of the Wigle patent

and the Perkins patent, the bill of complaint and

answer, [496] the interlocutory decree and writ

of injunction, and, further, the matters stated in the

praecipe of the plaintiff and identified and numbered

therein as follows : Items 3, 4, 7, 8, 9, 10, 11, 12, 13,

together with a copy of this order; the foregoing

matters specified to be in addition to those noticed

in the praecipe of the defendant.

Dated this 23d day of May, 1924.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.) Mem-
orandum Opinion and Order. Filed May 23, 1924.

Chas. N. Williams, Clerk. R. S. Zimmerman,

Deputy. [497]
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In the District Court of the United States, Southern

District of California, Southern Division.

No. G.-114—EQUITY.

PERKINS OIL WELL CEMENTING COM-
PANY,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

CERTIPICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Chas. N. Williams, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing volume

containing 497 pages, numbered from 1 to 497, in-

clusive, to be the transcript of record on appeal in

the above-entitled cause, and contains a full, true and

correct copy of the following

:

Bill of complaint, filed June 29th, 1923;

Order to show cause, filed June 29th, 1923;

Notice of evidence to be relied upon as a showing of

cause why a preliminary injunction should not

be issued as prayed in the complaint, filed July

16th, 1923;

Answer to bill of complaint, filed July 16th, 1923

;

Notice of plaintiff's showing, filed July 20th, 1923;

Certified copy of restraining order in the case of

Halliburton vs. Burrus et al., filed July 20th,

1923;
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Affidavits of Cyrus Bell, James C. Perkins, Frank

D. Smith and Earl W. Wagner, filed July 20tli,

1923:

Defendant's reply affidavits in opposition to motion

for preliminary injunction, being those of J. M.

Owen, Dave Briggs, Oscar Bean, R. N, Combs,

H. Blize, J. D. Bone, J. M. Briggs, Tunis Smith,

A. V. Crissman, J. D. Coykendall, and A. E.

Dutzer and Dave Johnson, all filed July 30th,

1923;

Affidavit of J. M. Owen in opposition to motion for

preliminary injunction, filed July 30th, 1923;

Affidavit of J. R. Knott and N. H. Franks, filed July

30th, 1923;

Stipulation for use of uncertified copies of patents,

filed August 13th, 1923; [498]

Opinion of Court and order granting preliminary

injunction on plaintiff furnishing bond in the

sum of $50,000.00, filed August 23d, 1923;

Bond for injunction, filed August 27th, 1923;

Injunction, with return of marshal attached thereto,

filed September 4th, 1923;

Notice of motion and authorities in support of mo-

tion, and motion that defendant be adjudged in

contempt for violation of writ of injunction,

and affidavits in support thereof of A. G. Ecker,

J. N. Pyles, C. A. Gair, Gail Brown, Paul Paine,

Charles A. Dailey, A. A. Perkins, filed Nov. 1st,

1923;

Notice of evidence and authorities upon which de-

fendant-respondent will rely in answer to a mo-

tion that defendant be adjudged in contempt
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for violation of writ of injunction, and affidavit

of J. M. Owen, filed Nov. 13tli, 1923;

Notice of plaintiff's rebuttal affidavits, and affidavits

of Webb A. Andrews, Floyd L. Ross, Cyrus

Bell, Lewis J. Whitney, filed December 1st,

1923;

Notice of further evidence upon which defendant-

respondent will rely in answer to the motion

that defendant be adjudged in contempt for

violation of writ of injunction, and affidavits of

J. M. Owen, Eoscoe W. Stephens, Wilson B.

Wigle, J. L. Bales, N. O. Bales, John Trauth

and H. H. Brazeel, filed December 3d, 1923

;

Opinion, filed March 3d, 1924;

Notice of application to dissolve preliminary injunc-

tion, and affidavit of J. M. Owen attached, filed

Mar. 5th, 1924.

Notice of application to dissolve preliminary in-

junction, filed March 13th, 1924;

Minute order denying application to dissolve pre-

liminary injunction without prejudice, and pro-

ceedings on argument by counsel on petition

for rehearing and order denying exceptions on

behalf of defendant, entered March 10th, 1924;

Notice of motion to construe injunction with affi-

davit of service attached, filed March 13th, 1924

;

Minute order dismissing application to dissolve pre-

liminary injunction with order that defendant

will not be allowed to renew same and exception

noted for defendant, entered March 17th, 1924;

Rieporter's transcript of March 17th, 1924, in which
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the Court states reasons for not dissolving said

injunction, filed March 25th, 1924;

Statement of evidence in condensed form as pro-

vided by Equity Rule 75, filed April 4th, 1924;

Petition for appeal, filed April 4th, 1924;

Assignment of errors, filed April 4th, 1924; [499]

Order allowing appeal, filed April 4th, 1924;

Bond on appeal, filed April 11th, 1924;

Praecipe for transcript of record on appeal, filed

April 4th, 1924.

I DO FURTHER CERTIFY that said record

also contains the following papers specified in the

praecipe of plaintiff herein, and designated in the

opinion of court regarding transcript of record on

appeal, filed herein:

Interrogatories propounded by plaintiff, filed

August 22d, 1923

;

Answers to interrogatories propounded by plaintiff,

filed October 26th, 1923;

Certified copy of decree, issued by the District Court

for the Western District of Oklahoma, in the

case of Erie P. Halliburton and Perkins Oil

Well Cementing Company, plaintiff, vs. Dan
Burrus and Hugh West, Defendants, No. 574

—

Equity, filed herein on April 14th, 1924;

Decree in contempt, filed March 3d, 1924

;

Petition for rehearing, filed March 6th, 1924;

Reporter's transcript on motion to dissolve prelim-

inary injunction, and petition for rehearing,

filed March 25th, 1924;

Plaintiff's praecipe for transcript of record, filed

April 14th, 1924.
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I DO FURTHER CERTIFY that said record

also contains full, true and correct copies of tlie fol-

lowing papers of Case No. F.-70—Equity, 'Southern

Division, Perkins Oil Well Cementing Company,

Plaintiff, vs. Wilson B. Wigle et al., Defendants,

said papers being designated in opinion of court

as aforesaid:

Bill of complaint, filed December 1st, 1921;

Answer, filed February 21, 1922;

Interlocutory decree, filed June 11th, 1923;

Writ of injunction, filed Jime 13th, 1923;

Testimony of Cyrus Bell, L. J. King, C. A. Dailey,

A. A. Perkins, W. B. Wigle and J. M. Owen,

from reporter's transcript of testimony and

proceedings on trial, filed in said Case No. F.-70

—Equity.

Said record also contains a full, true and correct

copy of opinion of Court and order regarding record

on appeal, and the original citation. [500]

I DO FURTHER CERTIFY that the fees of the

Clerk for preparing and certifying to the foregoing

record on appeal amount to $150.20, and that said

amount has been paid me by the appellant herein.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the District Court

of the United States of America, in and for the

Southern District of California, this 27th day of

June, in the year of our Lord one thousand nine
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hundred and twenty-four, and of our Independence

the one hundred and forty-eighth.

[Seal] CHAS. N. WILLIAMS,
Clerk of the District Court of the United States of

America, in and for the Southern District of

California.

By R. S. Zimmerman,

Deputy.

[Endorsed] : No. 4275. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.

Owen, Appellant, vs. Perkins Oil Well Cementing

Company, a Corporation, Appellee. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the Southern District of California,

Southern Division.

Filed June 30, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk. ^


